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PREFACE 


MAm^AND has somewhere remarked upon the traditional 
isolation of law from every other study ; this tradition 
has happily within recent years been brought to an end. 
It is recognized that the distinctions of the analytical 
jurists did much to clarify legal thinking, but we have 
learned that their utility is limited and that the law, if 
it is to satisfy social n^s, must draw also from other 
sources. To-day there is a persistent demand for the 
co-ordination of jurisprudence with the social sciences, 
but definite suggestions as to how this task is to be 
accomplished have been few. I had hoped, when I first 
undertook to study the problem, that I might determine 
at least some of its many aspects. Now I am gratified 
if I have done no more than state them. 

The limits of a study of this type must of necessity 
be arbitrary. Each chapter could well be e^ianded 
into a separate volume, and the discussion of most 
points would no doubt gain by lengthier treatment. I 
have chosen, however, to explore the subject within 
what has seemed to me its essential limits. 

Each chapter has been read by one or more specialists 
in this or in other countries ; without their help my work 
would have been even mote imperfect than I am sensible 
that it is. To my friends, for help of a more general 
character, the book owes a real debt. 1 have to thank 
the Editors of the Columbia Lav Review for permission 
to reprint material which has appeared in its pages. 

T, 1 . H.C. 

Baltimore, 

July zstb, 1934. 




FOREWORD 
By Roscoe Pound 

In the last century, as the culmination of a development 
which began in the sixteenth century, jurisprudence had 
come to be set off as a separate science. Until the 
Reformation, what we now call the social sciences were 
in effect merged m theology and differentiated only as 
applications. The thirteenth century put philosophy 
behind theology, and so behind law, to sustain its 
authority, and in the seventeenth and eighteenth centuries 
philosophy had come to take the place of theology. The 
Protestant jurist-theologians in the sixteenth century 
sought to divorce jurisprudence from theology and this 
divorce was substantially achieved in the next century, 
although an alternative theological basis was perfunctorily 
asserted, along with the basis in philosophy, down to 
relatively recent times. For two centuries jurisprudence, 
politics, and international law were treated together. 
There was a common philosophical foundation and the 
details were reached by deduction therefrom. The 
nineteenth century carried the differentiation still further. 
It divorced legal philosophy from political philosophy, 
thus separating law from politics, and set off jurisprudence 
as a distinct science. Finally, the English analytical 
jurists sought to set off jurisprudence from philosophy 
and from ethics, and so from the science of legislation. 
So far was this carried that at the end of the nineteenth 
century it could be asserted that the jurist had nothing to 
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do with problems of improving the law. Such things 
belonged to the student of legislation. 

It is not hard to understand what lay behind this 
extreme narrowing of the field of jurisprudence. The 
analytical jurists were quite right in seeing a significant 
difference between the undifferentiated or scarcely 
differentiated social control of a primitive society, or 
even so advanced a society as a Greek city-state, and the 
highly specialized form of social control through the 
legal order as the paramount agency thereof in the modem 
state. It is true the anthropologist can see the beginnings 
of differentiation a long way back. But the turning 
point, as the jurist sees it, is the secularization of law, 
when the authoritative bases of adjudication and of 
predicting official action become a tradition of a class 
of professional lawyers. What Austin calls “ developed 
law ” or “ matured law ” was a significant subject of 
analysis in an eta of organizing and systematizing 
juristic activity in the last century. 

A counter movement began in the latter half of the 
century. Austin’s analysis, avowedly made only for a 
developed legal order, was unsatisfying to the historical 
jurists, who have had a tendency to identify all social 
control with law. It is rejected by the realists who use 
Jaw to include all official action. At the beginning of the 
present century the neo-Hegelians sought to bring law 
and economics into relation through philosophy. Later 
sociological jurists sought to unify the social sciences. 
And to-day social philosophies, of which philosophy of 
law is to be but a phase, are widely urged and adhered to. 
There is even a revival of the relation of jurisprudence 
and ethics. Where the seventeenth and eighteenth 
centuries sought to merge the one in the other, the 
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nineteenth century set them off and contrasted them. 
To-day more than one social philosophy would sub- 
ordinate the science of law to a science of morals from 
which the former is to get the answer to its fundamental 
quest for a measure of values. 

Indeed there is a real task of unification within the 
science of law. The term “law” has at least three 
meanings ; that is, at least three subjects are to be 
considered in a branch of learning which would treat of 
all that we call “ law ”. In what is the oldest and 
longest continued use of the term it means the whole 
body of legal precepts which obtains in a given politic- 
ally organized society. In a wider phase of this sense 
it may be said to mean the body of authoritative grounds 
of or guides to judicial and administrative action 
established or recognized in such a society, including 
precepts, technique, and received ideals. In a second 
sense it is used to mean the legal order ; the r^ime of 
ordering human activities and adjusting human relations 
through the systematic application of the force of 
politically organized society. But this legal order is a 
specialized form of social control. Hence one might 
speak of a t6gime of ordermg conduct through social 
pressure backed by the force of the political organization 
of a society. A third meaning refers to what Mr Justice 
Cardozo has happily termed the “ judicial process ”, to 
which we must now add the administrative process. 
Indeed, in the classical Roman legal polity one might have 
added the juristic process. 

Each of these meanings has something significant for 
an effective science of jurisprudence. If we seek to 
unify them, we must do so through a unification of the 
socid sciences, perhaps, as men now think, by an idea of 
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civilization, towards the maintenance and furtheiance of 
which they are instruments, or an idea of social control 
as a phenomenon of civilization. 

Thus all the sciences which have to do with sexial 
control in any of its aspects have their bearing on juris- 
prudence. If we diflferentiatc them, as St Thomas 
Aquinas did not, yet we do not hold these diflFerentiated 
branches of learning exclusive and self-sufficient, as did 
the jurists of the last century, but so far agree with the 
mediaeval jurist-theologian that we seek a common 
basis, even if not the one in which he beUeved. 

It is evident, then, that a discussion of the relation 
of the several social sciences to law, in any of the meanings 
of that term, is timely and significant. It is especially 
significant for jurisprudence as indicating the line of 
synthesis of the subjects, competing for the name “ law ”, 
of which we must treat, even as we must distinguish 
them, in the science of law as men understand it to-day. 

Mr Cairns has done a service to the science of law 
by his discriminating survey. 
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Chapter I 
INTRODUCTION 

No aspect of present legal thinlcin g is more marked than 
its tendency to levy upon all fields of knowledge for 
assistance in the analysis of fundamental problems. 
Our legal scholars to^ay are as apt to point their 
discussions with citations from the facts of biologic 
chemistry as from Supreme Court cases. This charac- 
teristic results perhaps from the departure from the view 
that law was entirely self-sufficient — ^that a science of 
law could be framed on the basis of law itself — ^to an 
emphasis upon purpose and function. But it is a 
characteristic which is not peculiar to legal thinking 
alone ; it is part of the recognized trend in all depart- 
ments of knowledge — ^the trend away from the insularity 
which was formerly the hall-mark of their practice to 
the perception of their ultimate inter-dependence. " All 
the sciences ”, even Descartes* declared, “ are so inter- 
connected, that it is much easier to study them all together 
than to isolate one from all the others.” To-day it is 
by its comprehensiveness, by its adequate adjustment 
to all the circumstances of its environment, that such a 
field of human activity as the law is now tested. 

< Rule* for die Direcdoa of the Mind, i PtiUjopbietl Works of Dtstaries 
(19x1), 1. 
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Prior to the nineteenth centiuy, the soda! sciences, 
with which, of all fields of knowledge, the law has its 
dosest relations, had not become specialized departments 
of knowledge dedicated to the investigation of the sodal 
implications of thdr individual domains. In Greek 
thought at the time of Plato, the subject matter of 
philosophy — the “ universal sdence ” — ^was held to 
embrace almost the entire field of knowledge ; one of 
the most interesting figures of Greek philosophy to us 
to-day is, indeed, Hippias of Elis, whose kaleidoscopic 
genius, as Gomperz^ tells us, was applied to all the arts 
in turn. He was astronomer, geometer, poet, arith- 
metician, diplomat ; he discussed the theories of sculpture 
and painting, and he wrote on phonetics, rhythm and 
music; he was at once mythologist and etlmologist, 
and a student of chronology and mnemonics ; he also 
mastered most of the mdustrial arts. Once he appeared 
at the Olympic gatherings in garments every part of 
which had been manufactured by his own hands. But 
the rareness of the ambition and ability to master every 
land of employment is reflected m the general tendency 
of scholars to insist upon narrowmg the scope of a 
subject as knowledge of the field increases and becomes 
more detailed and complex. Thus, beginning with 
the Renaissance, we have wimessed the gradual mapping, 
between ever narrower boundanes, of the different 
areas of the world of thought. The social sciences 
represent the last grand sub-division. If we are searching 
for a date, economics, political science and the other 
disciplines may be said to be definitely launched as 
social studies with the humiliating discovery of Buffon* 

' I Grmk Tbmktrs (19x0), 4)1 

* I Otmrts nmpUtei d$ Bt^tm (185}), 6. 
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that “ Man himself must be placed in the class of animals ” 
and with Montesquieu’s' belief in the possibilities of a 
science of mankind : “ I have first of all considered 
mankind ; and the results of my thoughts have been, 
that amidst such an infinite diversity of laws and manners, 
they arc not solely conducted by the caprice of fancy.” 
For the last two hundred years Ae effort has been made 
in the realm of the social sciences to duplicate in the 
statement of social laws the tremendous success of the 
natural sciences in formulating the laws of nature. 

The mevitable movement of the social sciences, as 
they progressed, was in the direction of specialization, 
although their fundamental unity was perhaps always 
fully understood, at least by the great geniuses — 
Wundt, Tylor and others — who contributed so materially 
to their development. But recently the attention of 
social scientists has been directed espeaally to the study 
of the interrelations of the various social sciences with 
the hope that it would lead to the germination of new 
ideas and an increased perspective. This new movement 
has also been felt in the law. There has been a definite 
tendency on the part of legal scholars to look to the 
social sciences for guidance and assistance at the points 
at which these studies and law overlap. It has been 
strongly felt that the problems confronting jurisprudence 
cannot be solved by legal materials alone. Thus we 
find the present day legal scholars, particularly the 
younger generation, turning with increasing frequency 
to the social sciences for aid. This tendency has mani- 
fested itself in the frequent citation of material from 
the social sciences. Occasionally such citations appear 

* Tit Spmt of Laws (Nugent’* tran* 1900), Txxi. 
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in the opinions of judges, notably in the dissenting 

opinions of Mr Justice Brandeis. 

Notwithstanding this marked tendency, and in spite 
of a real need, there has been no concerted effort to 
examine systematically and precisely the interrelations 
of law and the various social sciences. To this task 
the present effort is directed. 

Similar efforts in the past in other fields have revealed 
that such a method of approach must be handled with 
the utmost caution. It leads too often to facile general- 
laations which have no scientific validity and to analogies 
which retard rather than advance the development of 
thought. Biology, for example, has been levied upon 
by political scientists for numerous analogies and concepts 
and the foremost generalization bom of the synthesis 
of these departments was the idea that the state was an 
organism. In the hands of Spencer’ this metaphor 
received its most complete expression, and the analogies 
he drew, such as nerves paralleling arteries as telegraph 
wires parallel railroad tracks, were numerous and bizarre. 
Nevertheless, for all the thought which has been lavished 
upon it, the metaphor has contributed nothing to our 
knowledge of the nature of the state but instead has led 
thinkers to false conceptions which have vitiated large 
portions of their work. Social scientists are apt to find 
in related fields resemblances which mterpret without 
clarifying and methods which appear to work swiftly 
but only, we find, as a substitute for thought. Thus 
psychoanalysis, one of the most valuable instruments of 
psychological research yet devised, in the hands of 
skilful biographers and historians has revealed new 
depths of personality in such difficult figures, for instance, 

' I PniKiphi of Sottohff (1879), Put 11 , PrhictpUs of Etbus (1879), Put IV. 
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as Luther and Leonardo da Vind,* but its uncritical use 
by psychologists has produced sonorous and flexible 
explanations of social phenomena, which, if examined, 
are meaningless. When there are discoveries in one 
field of science, an effort is at once made to apply these 
discoveries to other fields without inquiring in what 
manner the application will lead to fruitful ends or 
wherein lies their real applicability. Evolution after 
1859 became the shibboleth by which practically all 
problems were resolved; to-day the concepts of the 
new physics, although of the greatest importance to 
scientists in every field, hkewise are the subject of much 
unsound thinking. Subjects, however, such as sociology 
and history, anthropology and religion, political science 
and law, so often meet on common ground that their 
synthesis along certain lines is natural and valuable. 

Here we are concerned with only five subjects — 
anthropology, economics, sociology, political science 
and psychology. These subjects, among the large 
number which to-day are known as social sciences, 
appear to offer the most fruitful possibilities by way of 
synthesis. Social psychology and geography will be 
omitted because apparently they have not reached a stage 
at which they have many material contributions to offer. 
Penology will also be omitted, as the subject matter of 
this field has been thoroughly canvassed. It will be 
best also to avoid all discussion of method,* at least where 

* Preserved Smith, Luther’s Development m the Light of Psychoanalysis 
(1913). 24 Jr Psjvb , 360 , Freud, Leonardo da Vmei (1916). 

> On method generally, and m the law, there is litde to add to what Pro- 
fessor Cohen has said. Sm Rsonw and Natan (1931) , Law and the Soaal Order 
(1933) , Lofft and Snentific Method (1934). See also Cook, Scientific Method and 
the Law (igay). 15 A. B. A. Jr., 303 , Yntema, The RattonaJ Bant tj Legd 
jr<m»v (1931). it Col L.K., 92^ , ulem.. Legal Setenee and Rrform 34 

Col. L. &., 207. 
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it is not absolutely required. It is a subject to which 
seemingly there is no end and, as the emin ent Poincard 
pointed out, while the physical scientists devote their 
time to solving their problems, the social scientists 
devote theirs to discussing dieir methods. So far as 
possible, the emphasis will be upon the immediate 
contributions which the social sciences can make to 
legal thinking. 



Chapter II 


ANTHROPOLOGY 

Cultural anthropology was bom in the latter half of 
the nineteenth century and to a few junsts of that tune 
It was at once clear that a profitable field of research for 
the law had been opened. Sir Henry Marne in England,* 
and A. H, Post* and Josef Kohler* in Germany were the 
leaders m explorations into this new territory. Post 
and Kohler in particular were indefatigable workers in 
the field of anthropology and even to-day an essay such 
as Kohler’s Zur Urgescbichte der Ehe* possesses consider- 
able anthropological importance. Maine, it must be 
remembered, pubhshed his Ancient Law in i86i when 
there were only a few anthropological works m prmt 
which could be of assistance to him, and he seems at 
that time to have been unaware even of such works as 
Morgan’s Leaffte of the Ho-de-no-san-nee. * Thus it is greatly 
to his credit that he should have turned for light upon 
juridical problems to early systems of law before the 
fever for anthropological research had really set m. 
But after the movement was under way he did not keep 

* Anamt Lav (1864) , Lertarts on tbt Early Histoty of Institutions (iByj) , 
VilU^ Cammwutits m the East and West (1871) , dissertations on Early Law and 
Custom (1883) 

* Du Gesebleebtsgmossensebaft der Umwt tend die Entstebmv der Ebe (1873) , 

Der Ursfrum des EMbts , Du Anfas^ des Staats-und Reebtslebens (1878) , 

Bausteine fur eme aUememe ¥uebtswtsseiuebaft auf verglaebend-etbnolopseber Basis 
(1880-1) , Die GrunMagm des Buebts (1884) , AfrtJeamsebe JunspnSenz (1887) , 
Studun eger Esitwieklungsgisebiebte des Fannliensncbt (1890). 

3 Zettsebnft fier vergfeitbende Baebtswusensebeft, passim 

4 Ibid (1897). XII, I87-3J3. 

5 (1851). 
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pace with it ; the torch passed into the hands of Post 
and Kohler and the other writers whose chief medium 
of expression was the Zeitscbrift fur vtrgkichende 'Rechts- 
wissenschaft. Moreover, J. F. McLennan,' a Scottish 
lawyer and a keen student of anthropology, soon placed 
his finger on Maine’s weakest point — ^in view of our 
present knowledge — his patriarchal theory. Nor were 
Post and Kohler exempt from mistakes, which arose 
chiefly from the dearth of anthropological knowledge 
at that time. But what is mote important than the 
errors of these early workers is the fact that the field of 
inquiry which they uncovered soon ceased to attract 
the attention of either jurists or anthropologists.* 

For more than a quarter of a century research in 
anthropological jurisprudence, save for a few scattered 
and imrelated inquiries, has been at a standstill. In 
1915 Professors Kocourek and Wigmore drew attention 
to the importance of the field by reprinting in their 
Evolution of Law some of the significant early writings. 
To-day a recrudescence of interest in this field for the 
sociologist and the anthropologist — ^if not for the lawyer 
— appears to be takmg place.* In a slim but admirable 

* Tin Vatnarcbal Tbtoty (iSSj), passim, cf. i Spcnccr, PmetpUs of Soetobff, 
Part m, Cbqitet IX. 

a Pound thus well summarizes the achievements m this field “ These 
mteipteutions have done something for the saence of law as it is to-day They 
have led us to a wider basis for philosophy of law. They have mtroduced 
thorough study of pnmitive social and legal institutions and thus have exploded 
many ttaditiotm fidse ideas that had come down &om the days of the state-of- 
nature theory. They have given added impetus to the movement for unifica- 
tion of the social sciences by establishing connections with ethnoloOT and anthro- 
pology and social psychology. Most of all they have suggested lines of pte- 
paratoiy work that must be earned on before we may achieve an adequate 
social theory and hence an adequate theory of law as a social phenomenon.” 
iHierpretaStoHs of Ingd tbstoty (1923), 91. 

3 Cf. Frank, An Insntudcxial Anid^ of the Law (1924). 24 Col. L. Rsv., 
480 : Dickinson, Social Older and Pohtical Authority (1929). 23 Am. Pol. 
Sti. Rar., 293, 393 ; Cantor, Law and the Social Sciences (1930). 16 A. B. A. Jr., 
38]. The revival has leatdied even to the Supreme Court, which, m an opinion 
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volume Malinowski* has indicated the importance of 
primitive law for the anthropologist, and Lowie has 
similarly attempted in two brilliant papers* to attract 
the attention of the lawyer. Primitive law ceased to 
interest anthropologists, Malmowski has pointed out, 
because they had an exaggerated idea of its perfection ; 
it also ceased to attract attention because — and mistakenly, 
as Malinowski has likewise shown — ^it was apparently 
easily explained.* Recent legal thinkers have neglected 
the study of the relationship of law and anthropology 
because in the hands of their nineteenth century pre- 
decessors it led to sterile conceptions and a false philosophy 
of kw ; the study has also been neglected because of 
the constant disinclination of jurists until recently to 
seek help in adjoining fields. Law has been regarded 
as a subject which contams within itself the seeds of its 
own growth ; but with the movement towards synthesis 
and the development of a functional attitude in )uris- 
prudence and in anthropology it may well be that these 
departments by again combinmg will contribute to 
each other’s advancement. 

To-day in both jurisprudence and anthropology 
there has developed what is termed the functional 
attitude. This attitude, for jurisprudence at any rate, 

by Mr Justice Brewer, has offiaally declared itself, on the burning question 
or patnaichy versus matriarchy, in tavour of the patriarchy as the earliest form 
of Boaety. ** History discloses the fact the Justice writes, “ that woman has 
always bmi dependent upon man. He established his control at the outset 
by superior physical strength, and this control in various forms, with diminish- 
ing intensity, has continued to the present ” Midkr v. Ongm, 208 U.S. 
412 (1908). 

^ Crtmt and Ciutom tn JaMgir Seaetjf (19x6). 

* Anthropology and Law, in Tin Soaal Satntts (1927), jo , Imorpmal 
Pwptrif m Prtmtnn Soaety (1928). 37 Yait L. J , jyi. 

s Malmowski, op at. supra note i, at 5. 
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is closely telated in contemporary thought to the 
instrumentalist or pragmatist movement. In juris- 
prudence it means simply that the jurist takes account, 
in Pound’s phrase, of law in action as well as of law in 
books. No longer does the junst regard law solely as 
a self-contained system of thought, comparable to 
mathematics or logic, which can be developed on paper 
from a few premises to meet all exigenaes, as Whitehead 
and Russell in Principta Mathematical developed symbolic 
logic. In the past the jurist has been content to frame 
his rules and test them by abstract principles of justice 
without concerning himself with the test of their 
applicabihty. Frequently the rules were unenforceable, 
absurd, and in practice unjust. From the functional 
point of view the attempt to frame legal precepts with 
respect to social interests and needs is more important 
than their logical or historical coherence on paper. 
The functional movement has given great vitality to 
legal thinking and has raised law to the status of a social 
science.’ In anthropology, Malinowski, who is respons- 
ible for the label “ functional ” in this field, has best 
stated the aims and principles of the functional method : 
“ This t3rpe of theory ”, he writes, “ aims at the explana- 
tion of anthropological facts at all levels of development 
by their function, by the part which they play within 
the integral part of culture, by the manner in which 
they are related to each other within the system, and by 
the way in which this system is related to the physicd 
surroundings. It aims at the understanding of the 
nature of culture, rather than at conjectural reconstructions 

> Cf. Pound, An. Jniupnidence, m Tbt History and Vrosptcts of tbt Soaal 
Sennets (192;), 463-4 and the same anthot’s Law m Books sm law In Action 
(1910). 44 Am . L. Km ., iz. 
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of its evolution or of past historical events.”* Culture 
from the functional standpoint is regarded not only as 
dynamic but as an organic whole. Modem anthropology 
endeavours to study exogamy, totemism and other 
manifestations of primitive culture not solely with 
regard to the narrow field which these phases occupy 
but also in relation to the entire field of social organiza- 
tion. Primitive culture is examined m action, and 
pr«x)nceivai assumptions and paper schemes are bamshed. 
To-day law and anthropology are in their programme 
one. 

In marking out the boundaries of a new subject we 
ate at once perplexed by the multitude of problems 
which arise. So many questions press for an answer, 
so many lines of inquiry appear fruitful, that the risk of 
wandermg is great. Tins risk is no less real even when 
we ate dealing with a subject, such as the relationship of 
law and anthropology, whose development must proceed 
along restricted Imes . Anthropology, for all the achieve- 
ments to Its credit, has in the hierarchy of thought only 
recently cast aside its swaddhng clothes and at present 
it is impossible to discern its ultimate contribution. 
The simplest criterion by which to mark the present 
limits of the subject appears to be : What discoveries 
and conclusions of the anthropologist are of value to 
the jurist ? With the assistance of this criterion three 
lines of contact suggest themselves : 

(a) The nature of law ; 

(li) Legal history and anthropology ; 

(^) Law and an^opology in action. 

' Art. Social Anthropology in EjipchpaJsa Bniamuea (14th ed. 1929) , Cf. 
hiB article. Parenthood— The Basis of Soaal Structure in T 6 * Ntw Gvmntton 

(1950)- 
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(a) The Nature of Law 

In attempting to arrive at an understanding of the 
nature of law we may first consider what is meant by the 
term “ law ” and whether “ law ” exists in primitive 
cultures in the sense that it is supposed to exist in 
advanced cultures. Jurists from the Ancient Greeks 
to the present day have found it a notoriously difficult 
task to define the term “law” and there exists no 
definition which is satisfactory to all inquirers. Con- 
ceptions of the nature of the state have determined the 
view of kw that jurists have taken and as these concep- 
tions have changed from time to time the definitions 
have been modified to meet current theories. The 
sociological theory of the nature of the state, advanced 
by Small,* Madver,* Oppenheimer^ and others is to-day 
one of the corner-stones of modem political theory. 
No longer is pohtical science under bondage to the 
kwyers, as Beard^ once complained, and definitions of 
kw in terms of supreme authority have been generally 
abandoned. The state, from the sociological standpomt, 
is viewed as a specific assocktion, a product of social 
growth and “perhaps the most important of several 
fundamental types of organs or agencies utilized by 
society to insure that collective life shall be more safe, 
efficient and progressive.”* Mr Justice Cardozo, in 
accord with general sociological thought, has advanced 
what may be termed a sociological, or functional, 
defimtion of kw. “ A principle or rule of conduct so 
established as to justify a prediction with reasonable 

> CtHtraJ Soaologt (190J). 

* A Soaologfctd Study (1924) , Jb$ Modern State (1926). 

s The State (1914). 

4 15 New Ktptdtie (Nov. 17, 1917), Supp. 5. 

5 Buaen, Soetokff and Pobtteal Tbeoty (1924), 45. 
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certainty that it will be enforced by the courts if its 
authority is challenged, is ”, he holds, “ a principle or 
rule of law.”' This statement is, of course, not strictly 
a definition of law. But it suggests a real criterion, as 
will presently be seen, by which to recognize law in 
advanced cultures. 

It can be laid down, as a beginning, that principles 
or rules of conduct obtain in both primitive and advanced 
cultures. In all cultures we are confronted with the 
task of distinguishing rules of law from other rules of 
conduct, such for example, as the rules of conduct 
regulating the behaviour of communicants of the Roman 
Githolic Church or the rule that a man shall pay a debt 
incurred at cards. By Cardozo’s criterion we are able 
to distinguish rules of law from other rules of conduct : 
rules of law are those rules of conduct which we are able 
to predict will be enforced by the courts. All other 
rules of conduct in legal theory are simply rules of con- 
duct and nothing more. It is thus apparent that the 
essential element of the criterion is the element repre- 
sented by the idea of “ a court ”. Without this element 
Cardozo’s criterion would be of no value, as it would 
not enable us to distinguish law from other rules of 
conduct. There is implied m this defimtion, it is neces- 
sary to add, the concept of the state, or, by its criterion, 
the decrees of the Rota would be law. Within the 
closed system of the Catholic hierarchy the decrees of 
the Rota may well be law ; but they are not law in the 

* Tbe Growth of the Law (1924), 52 Cf. 44, This conception of law was 
first put forward by Holmes CotUrted Legal Papers (1920), 173 For a similar 
defimtion cf John C. H Wu, Jtindieal Lssajs aw/ Shedtes (1928), 108. Dr Wu 
adds, “Psychologically, law is a saence of predicuon par excellence.” Cf 
Mc^etson, Identity and Reabty (1930), 2j “ Saence, we have lust seen, has an 
end, prevision. Its domain wiU thus include all that is capable of being fore- 
seen, all of the fiwts tubject to rules. Where there is no law, there is no 
science.” 
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sense in which we are considering it and it is the addition 
of the element of the state as the authority creating courts 
which excludes them. For advanced cultures Cardozo’s 
definition is sufficient : we are able, by the criterion it 
postulates, to distinguish law from other rules of conduct. 

When we attempt to apply this defimtion in certain 
primitive communities we discover that it will not work. 
In many primitive communities throughout the world 
we find no courts and no agencies for the administration 
of justice in any way comparable to courts. Justice in a 
case of violation of cnmi^ rules of conduct is a private 
matter ; redress is obtained by the mdividual affected, 
either unaided or with the assistance of his friends or 
kinsmen. Punishment may take a form similar to the 
injury, or the offender may be killed or beaten, or the 
crime may be absolved by the payment of a fine.* This 
form of administration of justice is so widespread that 
two examples will suffice. Among the natives of 
Eddystone Island strict monogamy prevails, and lapses 
on the part of the man, contrary to the custom in more 
civilized parts of the world, are regarded with an oppro- 
brium equal to that with which lapses on the part of the 
woman are regarded. During a visit of Rivers to the 
Island, a wife discovered that her husband had been 
guilty of adultery. At once she put a knife into him, 
inflicting a severe but not a fatal wound. This procedure 
was regarded as orthodox and natural.* Again, the 
penalty for incest among these natives is death and, the 
event occurring, any machinery for the determination 
of guilt or punishment is held to be unnecessary. As 

* Hobhcnue, Wheeler and Ginsberg • Tbt Mattnai Odttm and Seaal Lutitn- 
tUHS of ibt S$tMlir PoopUs (191 j), jo et seq. ; Riven, SotulOrtfUVBta&m (1914). 
159 et teq. , Malmot^, op. dt. supra p. 9, note 1, passim. 

• Riven, iWd., 168-9. 
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soon as the crime is discovered the pumshment follows 
automatically and the kmsmen of the offender take the 
leading part in its infliction.* In the field of primitive 
civil law, which Mahnowski has been the first to discuss 
adequately, we also find Cardozo’s definition to be of 
little assistance.’ There exists m the Melanesian com- 
munity mhabiting the Trobriand Archipelago a system 
of exchange whereby the villagers on the edge of the 
lagoon barter their catches of fish for vegetables from 
inland communities. This system, primarily economic, 
is conducted with great ceremony. In addition, as 
Malinowski has been able to show, a defimte legal 
element enters mto the arrangement. Fishermen must 
promptly and in full repay inland traders for the veget- 
ables they receive, and so must the traders pay the 
fishermen. The dependence of the two communities 
upon each other for the exchange of food gives to each 
the weapon for the enforcement of the contract — 
reciprocity ; although, as in civilized communities, the 
natives attempt, when there is no danger of loss of 
prestige, to evade their obligations. This system of 
mutualities, illustrated by the exchange of fish for 
vegetables, is an integral part of the Melanesian social 
organization. But it is the ceremomal manner m which 
certain of these transactions are carried out, and the 
feeling that the rules of conduct regulatmg the trans- 
actions are bmding, that differentiate law in Melanesia 
from the remaining body of custom. Malinowski, 
upon these facts has framed an anthropological definition 
of law : “ Qvil law, the positive law governing all the 

• Riven, Social OrgfatK^ation (1924), 168-9 

* Although published as late as 1024 E Sidney Hartland’s Primitive Lmw, 
while in many tespects a valuable work, is based to a consideiable degree upon 
older anthrc^logical concepts. 
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phases of tribal life, consists ... of a body of 
binding obligations, regaidwi as a right by one party 
and acknowledged as a duty by the other, kept in force by 
a specific mechanism of a reciprocity and publicity 
inherent in the structure of their society.”* 

A few anthropologists have turned their attention 
to the problem since the appearance of Malinowski’s 
essay. In a highly competent study of the Orokaiva, 
who occupy the major part of the Northern Division 
of Papua, Williams’ concludes, after pointing out that 
there are virtually no guardians of the law, that the 
sanctions of Orokaiva morality are something less solid 
than legal authority. He believes that the sanctions 
which govern ordinary conduct are three : (i) the fear 
of retaliation, (2) the fear of public reprobation and 
(3) the sympathetic sanction. The first operates with 
respect to civil and not criminal offences. It takes the 
form of either direct violence or sorcery, or both. But 
more important than retaliation is the fear of pubUc 
reprobation. The Orokaivan, like most natives, is a 
man of extremely tender feelings, and the disapproval 
of his fellows makes him extremely uncomfortable. 
Even when the perpetrator of some wrong remains 
undiscovered and the victims do not know upon whom 
to vent their indignation, this sanction is still believed 
to be effective. Thus, when coconuts arc stolen, the 
owner will tie a husk to a stick on the track near his 
palms ; everyone will see that a theft has been committed, 

' Nfalinowski, op dt. supia p. 9, note i, at j8. Thete is an ellipus in this 
definition though the meaning is cUm. A body of binding oblinnons cannot 
be legaided as a np;bt or acknowledged as a duty. Perhaps the dcSmnon should 
be worded : ** Ovil law . . . consists ... of a body of binding 

^lig^icmi^bich is^ recognized as specifying rights of one par^ and duties 

* OraAanw Saeittf (1930), 327. 
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and the thief, although undiscovered, will feel a pang 
of shame whenever he passes the spot. The third sanc- 
tion, a highly important one, is simply the fear of hurting 
the feelings of one’s fellowman. When a man, for 
example, inadvertently mentions the name of his brother-* 
in-law — a grave insult among the Orokaiva — ^he will 
throw up his hands with a despairing gesture and hang 
his head in shame and confusion ; the brother-in-law, 
if he overhears the remark, will be deeply offended and 
covered with equal shame. Only a gift can restore 
harmony. Many, if not all, savages are gentlemen, in 
the sense that diey have a regard for the feelings of 
others. Sir Hubert Murray' has observed, and it is this 
sentiment of friendliness toward all the members of the 
group which operates, at least among the Orokaiva, as 
a ftindamental sanction. Professor ^din’ believes with 
Professor Malinowski that to contend that law in our 
sense of the term does not exist, or exists only in an 
embryonic form in a primitive community, is to give to 
the term “ law ” too narrow a definition. In the primi- 
tive community, no less than m our own, he points out, 
the living together of individuals precipitates them into 
a mesh of rights, obligations and duties. With this 
general statement Dnberg,* who is especially familiar 
with African culture, is in agreement. European 
conceptions of law are not only irrelevant, he points 
out, but any assumptions in studies of primitive com- 
munities which are based on them are bound to prove 
fallacious ; they have nothing in co mm on with African 
cultures. The superficial observation that there is no 

* Ptpm of To-dtf) (1925), 225. 

■ Soaal Antbropolofj (i9}2), 95. 

3 At Homt with tbt Savoff (19)2). 214. 
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such thing as law among primitive peoples is, he holds, 
wide of the mark. The authority of law m such cultures, 
he believes, lies in its acceptance ; “ it is the law because 
both tradition and practice in the main accept its rulings.” 
The sanctions of law ate to be found, he beheves, in the 
principle of equilibrium and the so-called clan-conscious- 
ness. The commission of a wrong disturbs the indivi- 
dual or communal equihbrium and the law seeks to 
restore the pre-existing balance. On the other hand, 
the clan is regarded as a continuous entity comprising 
both the livmg and the dead. The law has the moral 
support, Driberg finds, not only of the livmg clan, but 
of ^ its dead members ; not only of the hvmg tribe, 
but of all the tribesmen who have ever lived and died. 
This terrific antiquity is a potent factor in securing due 
regard for the law. 

Dr Malinowski’s defimtion, however, which is 
perhaps the most carefully considered from the anthropo- 
logical position, if applied to Melanesian rules of conduct, 
distinguishes “ legal ” rules of conduct from “ non-legal ” 
rules of conduct. But it is at once apparent that if the 
definition is applied in advanced cultures it fails to 
accomplish this purpose. Are we then to conclude 
that “ law ” in advanced cultures is somethmg different 
from “ law ” in primitive cultures, since neither Cardozo’s 
nor Malmowski’s defimtion, both admirably satisfactory 
from the point of view of the cultures for which they 
were framed, is applicable to other and opposed civili- 
zations ? Assuming that Melanesian rules of conduct 
may be divided into two classes, and that Dr Malinowski 
is justified from the Melanesian point of view (and it 
appears that he is) in terming one of those classes “ law ”, 
then common sense suggests that as " law ” in primitive 
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communities apparently fulfils the same social needs 
that “ law ” ful^ in advanced cultures, the “ law ” of 
both cultures, from a societal standpoint, is functionally 
identical. But from the point of view of definition this 
conclusion does not follow. Logically, the element of 
“ the courts ” in Cardo2o’s definition indicates a real 
and not a verbal distinction ; he has, to employ Ogden 
and Richards’ conception, indicated a distinguishing 
attribute and has not proposed a symbol substitution.* 
If we substitute the “ state ” for the criterion the “ court ” 
our difficulty is not overcome although the definition 
IS broadened without any corresponding loss of definite- 
ness. For anthropologists and political scientists are 
by no means agreed as to the omnipresence of the state 
in society. Maciver, who as a political scientist is far 
removed from the strictly legal approach characteristic 
of the work of, say, W. W. Willoughby,’ denies emphati- 
cally and with great cogency that the state exists in very 
rude cultures.* Lowie, with equal perspicacity, main- 
tains a contrary position. * Unfortunately Lowie nowhere 
in his study de^es exactly what he means by the state ; 
but by implication it is apparent that he has in mind in 
discussing the state in advanced cultures a conception 
which would be correctly stated in the following defini- 
tion of Madver’s : “ The state is an association which, 
acting through law as promulgated by a government 
endowed to this end with coercive power, maintains 
within a community tenitonally demarcated the universal 
external conditions of social order.”* This state, Lowie 

^ Tbi of Miaimg (192}), Qiaptet VI. 

» An Examtnaiton of tbt Na/urr of tbt SUOt (1896) , Tbt Fmdammtat Camtpts 
of PnbJte Lam (1924). 

3 Macivet, Tet Modim Stott, 40-2. 

4 Til Ortpnrf tit Sfatt (1927), Chapter VI. 

5 Maciver, Tie Medm State, 22. 
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is quite prepared to demonstrate, has no existence in 
many primitive communities. What he does seek to 
prove is “ that the germs of all possible political develop- 
ment are latent but demonstrable in the ruder cultures ” 
and that a state of some type is everywhere a feature of 
human society. 

The temptation to solve this perplexing problem 
upon the basis of some alluring hypothesis is almost 
irresistible. But the history of social theory is too 
largely a record of generalizations wrung from insufl&- 
dent facts for us to-day to make similar errors. Anthro- 
pology has warned the jurist that his conception of law 
is perhaps egocentric but it has shown him that with its 
aid he may be able to work out a conception of law that 
will be adequate for all soaal requirements. Two 
obstades at present stand in the way of the realization 
of this task : there is, first, a paucity of known facts 
concerning the simpler cultures and a lack of agreement 
among anthropologists with respect to the interpretation 
of such material as does exist ; this is an obstade which, 
as anthropological methods are refined, will disappear. 
There prevails, secondly, a confusion with respect to 
the instrument — linguistics — with which the anthropo- 
logist, the jurist or the social sdentist must pursue his 
investigations and through whose medium he must 
state his condusions. Superfidally, linguistics presents 
no difficulties ; the anthropologist is able to describe 
what he sees in a primitive community in words that 
convey me anin g, and the judge on the bench is able 
to sentence a housebreaker to jail without inquiring in 
any ultimate sense, except from the housebreaker’s 
standpoint, whether he is following a rule of law. But 
once the social sdentist passes from these simple aspects 
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to the realm of theory, linguistics becomes a problem and it 
is in his struggle with this problem that he is most envious 
of the symbolism of the mathematician. Euclid may 
assume that through a pomt m a plane it is always possible 
to trace one and only one straight line parallel to a given 
straight line lying in the plane. Lobatchewski may deny 
this and assume that an indefinite number of non-inter- 
secting straight lines can be drawn ; and Riemann may 
deny both assumptions and assume that none can be 
drawn.' From these assumptions three geometries can 
be developed and the conclusions of each are consistent 
Within their respective systems although they may diflfer 
widely from one another. It is not possible to deny, for 
example, admitting the primary postulates, that m Euchd’s 
geometry the sum of angles of any triangle is always equal 
to two right angles and that m Lobatchewski’s and Rie- 
mann’s geometnes the value of this sum vanes with the 
size of the triangles. Lmguistics, which occupies m 
the social sciences a position analogous to mathematical 
symbolization in mathematics, is not even remotely 
comparable m defimteness and utility to mathematical 
symbolization. Aristotle’s postulate that man is a social 
animal is the oldest postulate known to the social sciences 
but there is not one word m it upon the me anin g of which 
social scientists can universally agree. It is this basic 
difficulty and nothmg else which led F. H. Bradley, 
perhaps the greatest of Enghsh philosophers, to remark, 
“ on all questions, if you push me far enough, at present 
I end in doubts and perplexities Anthropology as it 
advances may throw light upon certam basic jural 
concepts, such as the nature of law, and by enlarging 

* A. d’Abro, The EDoIutwn of Sctmt^ Tboi^t (1927), 55. Cf. Edinn W. 
Pattetson, Can Law be Scienttfic ? (1930). aj lU. L. Siv., 121. 

* Prmctphs of Log/t (1920), YU. 
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these concepts and giving to them a universal social 
significance it may also clatify the nature of some of the 
linguistic difficulties which at present are a barrier to 
any real advancement in the realm of theory. 

(b) Legal History and Anthropology 

When we pass to the question of the bearing of 
anthropological investigations upon certain aspects of 
legal history we see at once that in this field a connwtion 
between law and anthropology exists. Maitland, long 
ago, in a penetrating essay pomted out “ that by and by 
anthropology will have the choice between being history 
and being nothing Pre-history, in its investigation 
of many manifestations of human culture, has accom- 
plished much toward bridging the chasm between 
anthropology and history but in the field of social 
organi2ation this chasm still exists. The origins of 
customs and institutions are irretrievably lost, even 
beyond the possibility of discovery by the prehistotian. 
We may know that Neolithic man domesticated sheep, 
cultivated various farinaceous crops and wore clothing 
made from the skins of animals, but it is extremely un- 
likely that we ever will be able to ascertain, except in 
the most fragmentary fashion — and from the standpoint 
of theory, valueless — the nature of Neolithic social 
organization. But anthropology can exhibit to us, in 
studies of ruder cultures, other forms of the customs 
and institutions which constitute the social organization 
of our particular civilization. WTien the facts of primi- 
tive social organization have been collected and compared 
on a more extensive scale than that with which the 
anthropologist at present works, it may be possible to 
I 5 CoUtcUi Pi^s (1911), 29}. 
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construct a scheme of social evolution which will be, if 
not history, at least the best available substitute for 
history. If to-day we are not warranted even in saying 
that the primitive customs and institutions which re- 
search discloses, may be the early forms of Western 
customs and institutions we can at least recognize the 
value of the study of social manifestations m early 
societies similar to those which eidst in advanced cultures. 
Upon at least two of the main problems of legal history 
— ^property and the family — ^research in primitive societies 
may ultimately shed considerable light. It will be 
unnecessary here to mdicate in detail the findin gs of 
anthropologists with respect to these two phases of 
social life. Lowie, * Goldenweiset,’ Rivers, ^ Malinowski,^ 
BdjSault’ and others have summarized all that is at 
present known about these particular manifestations of 
culture. It will be sufficient for the purposes of this 
chapter to pomt out the bearing upon law and legal 
history of the conclusions resulting from some mvesti- 
gations into the primitive nature of property and the 
family. 

When we try to understand the basic ideas under- 
lying property and the family we find that no other 
subject can compete with anthropology as an aid to 
their clarification. The wealth and variety of forms 
that anthropology exhibits compel us to define our 


* OJturt and 'EJbmlog (1917) , Vnmtm Somtj (1920) ; Pnmttm Rehpon 

* EarhCwtltzaiion (1922) , History, P^ebologi and Culture 

3 Tie Todas (1906) , History of Melanesian Satiety (1914) , Ansbip and Social 
OrffuiaatiOH (1914; , Social Organization (1924) 

4 TbeFamily Among the Australian Abonpnesligii) , Argtnautsof the Western 
Paefit (1922) , The Natures of Main (Adelaide Ttans. of the R Soc of S. 
Australia for 191;) , Myth m Primitive P^cbolog (1926} , Crime and Custom in 
Savaff Society, supra p. 9, note i , Tie Father m Primitive Pedology (1027) , Sex 
and Kepressum m Savage Society (1927) , Tie Sexual Life of Saveg/is (1929). 

5 Tie Mothers (1927). 
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concepts, if they ate to possess validity, from the stand- 
point of all cultures. Either the definition must work 
in every community or it is insufficient. To base the 
definition of a concept upon the necessities and peculiari- 
ties of each community, and thus to have many definitions 
of the same concept, is, in effect, to deny the existence 
of the concept. Furthermore, if concepts are defined 
from the standpoint of all cultures social inquiry will be 
greatly assisted in its efforts towards the realization of 
an adequate social theory. Holdsworth, for example, 
states that, “ Early law does not trouble itself with 
complicated theories as to the nature and meaning of 
ownership and possession ... In fact the earliest 
known use of the word ‘ owner ’ comes from the year 
1340 ; the earliest known use of the word ‘ ownership * 
from the year 1583.”* But he then shows that “ ffie 
smallest degree of civilization will produce the pheno- 
mena of ownership divorced from possession. Owners 
will lend or deposit or lose their property. The law 
must lay down some rules as to the rights of owners on 
the one side, and as to the rights of the bailee or the 
finder on the other.”* Anthropologists have shown 
that some notion of property — whether certam forms 
are privately or communally owned is a moot question — 
is everywhere a feature of human culture. The question 
at once arises how the word “ ownership ” shall be 
defined. Malinowski insists that it is " a grave error to 
use the word ownership with the very definite connota- 
tion given to it in out society ... the term own 
as we use it is meaningless, when applied to a native 
society.”® Lowie rightfully points out, however, that 

< X Hist. E. L. (3td ed., 192}), 78. ■ Ibid. 

3 Afgmmts of tbs Wuttrn Pa^, 1x7. 
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if wc arc to detennine at what level of social development 
law distingxiishes ownership and possession, “ we cannot 
coin a special word for every shade of possessory right 
as locally defined in the far quarters of the globe. It is 
far more important to define all such rights conceptually 
than to devise an infinite series of labels for them.”’ 
In addition, new meaning will be added to many legal 
concepts if they are compared with the similar concepts 
held by the simpler peoples. Seism, for example, in 
law means possession. The transference of a freehold 
interest in land was accompamed by livery of seisin, 
that is, the donee was put “ into possession of the land, 
but the fact that it had thus been given was evidenced 
by handing over a stick, ahasp, a rmg, a cross, or a knife.”* 
TTiis symbolic delivery of the land, known as hvery of 
seisin, was an essential part of the conveyance. Livery 
of seisin is accounted for by the publicity attendant 
upon the act which prevented the perpetration of frauds 
by secret conveyances.* Etymologically “ being seized ” 
is connected with “ seizing ”, that is, to grasp at, or to 
take^; but Pollock and Maitland are inclined also to 
connect it with “ to sit ” and “ to set ” and thus it would 
seem to have the same root as the German and 

the Latin possession “ The man who is seized is the 
man who is sitting on the land ; when he was put in 
seisin he was set there and made to sit there.”® Anthro- 
pology tends to support the view of Pollock and Maitland 

* J7 Yah L. 7 , jjj, supra p 9, note 2. 

* 3 Holdsworth, Hut. E. L , 222. 

3 Ibid., 224. 

* Skeat, Coaeut Eiymohgfcal Dutionaty (1911). sub verb “ seiae ” 

i Pollock and Maitland, 2 Hut. E. L. (1893), 29-30. Skeat is also some 
authonty for this view. 

‘ Ibid Cf. Joun des Longrais, La mmption aagfaut it tautm in XW aa 
XIV* such (1923). 166-7. 
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that the idea of seisin has more connection with the 
idea of “ set ” or “ sit ” than with the etymological idea 
of taking by violence. Basically property is conceived 
of as a part of the personality or self ; it is a relation 
between the person and the thing. Something that 
the individual has touched or handled becomes imbued 
with a portion of his personality. “ That which I have 
touched belongs to me ; I put hand to it ; it is mine. 
The property I hold is the expansion of my own person.”' 
In early German law it was necessary, in order to reclaim 
cattle found in the possession of another, to place the 
right hand above a relic, a fetish, and the left hand on 
the left ear of the animal. The South African who 
touched a drinking cup thereafter regarded it as his. 
The natives of Baffin Bay and the Eastern Eskimo pass 
the tongue over objects as they are acquired.* It is an 
easy step from the idea that the thing possessed is con- 
nected with the body to the idea that it is necessary that 
there should be a physical contact of the donee with the 
thing transferred before the transfer is actually complete. 
Sociologically, this concept seems to be related to the 
idea of seisin, to the setting of the donee upon the land. 
A justification of the practice is found in the publicity 
which accompanies it, but at bottom it appears to be a 
development of the animistic conception of the relation 
between the personahty and the thing. 

Long brfore Spencer had made fashionable the 
idea that social development proceeded from “ an 
indefinite, incoherent homogeneity to a definite, coherent 
heterogeneity”,* or, in other words, from simplicity to 

I I Sumner and Keller, Sftence of Soctttjf (1927), S108. 

* Ibdd. 

3 First FrumpUs (1862}, Chapter XVll Cf 2 PmetpUs of Soaologf, 229. 
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complexity, Blackstone had attempted, by relying upon 
anthropological evidence, to account for the rise of the 
idea of private property upon the same principle. 
Originally mankind derived authority over the things of 
the earth from the Creator.* “ This ”, Blackstone held, 
“ is the only true and solid foundation of man’s dominion 
over external things, whatever airy metaphysical notions 
may have been started by fanciful writers upon this 
subject.”* In the early stages of society, according to 
Blackstone, property was held m common. 

And, while the earth continued bare of inhabitants, it is 
reasonable to suppose that all was in common among them, and that 
everyone took &om the pubhc stock to his own use such things 
as his imm ediate necessities required. 

These general notions of property were then suffiaent to 
answer all the purposes of human life ; and might perhaps still have 
answered them had it been possible for mankind to have remamed 
in a state of primeval sunpliaty ; as may be collected from the 
manners of many American nations when Erst discovered by the 
Europeans ; and from the ancient method of hvmg among the Erst 
Europeans themselves, if we may credit either the memorials of 
them preserved m the golden age of the poets, or the uniform 
accounts given by historians of those times.3 

But the notion that people of ruder cultures had 
undeveloped ideas of property was not confined to legal 
theory ; it was a hypothesis that was also advanced by 
the earher anthropologists. Morgan, for example, 

< “ And God blessed them, and God said unto them . have domin- 

ion over the fish of the sea, and over the fowl of the air, and over every living 
thmg that moveth upon the earth.” Gen. 1 28. 

’ 2 £/ Comm. *}. “ The airy metaphysical notions of fiuiciiul writers ” 

IS perhaps a shaft aimed at Locke’s theory of property d.zTrtettsetof Govtm- 
mmt (1690), Chapter V. Previously Blai^tone had pomted out (though without 
naming hun) that Locke’s theory of the origin of pohucal societies through a 
social contract was “ too wild to be senoualy admitted ” i B/. Comm. *47. 

3 2 B/. Comm *5. Even at this stage Blackstone was careful to pomt out 
that commumty of ownership applied only to the substance and not to the 
“use”. A man who lay m the shade of a tree could not be forcibly ejected, 
but having once abandoned the spot, another could occupy it unmolested by the 
original occupier or anytme dse. lldd. 
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in his Ancient Society, distinguished three levels of social 
development : savagery, barbarism and civilkation. 
Savages, he believed, had feeble ideas of property. 
“ The property of savages was inconsiderable. Their 
ideas concerning its value, its desirability and its inherit- 
ance were feeble. Rude weapons, fabrics, utensils, 
apparel, implements of flint, stone and bone, and personal 
ornaments represent the chief items of property in savage 
life. A passion for its possession had scarcely been 
formed in their min ds, because the thing itself scarcely 
existed.”* But as Lowie has shown, even among the 
most “ savage ” societies in Morgan’s sense — ^the 
Yamana, the most southerly of South American tribes, 
and the Semang, a negrito people of the Malay pemnsula 
— personal property is extensively held.* Though 
ownership of a particular piece of property does not in 
all cases vest the exclusive use m the owner, the Ime is, 
as Lowie shows, clearly drawn between what is one’s 
actual due, and what is merely an ethical claim. 

To-day the conception of primitive commumsm has 
been abandoned by legal historians and it has been found 
that real progress in the law hes in patiently working 
backwards towards the source of legd rules mstead of 
beginning with a hypothesis and working forward, 
attempting at the same time to make each apparent 
advance conform with the hypothesis. Here, again, 
anthropological evidence aids in the undertaking, not 
only by assisting in the danfication of the legal rules 
but by serving as a check on such generalizations as may 
be advanced as historical work progresses. Thus, 
Holdsworth regards the distinction between corporeal 

» Op. at. (1877), J17. 

* Iiiiorp(>rtaI Pn^t)/ m Prmi/tM Socutjr, tupai p. 9, note 2. 
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and incorporeal property as a characteristic of an advanced 
system of law : “ The seignory of the feudal lord, rents, 
annuities, corodies, franchises, offices, advowsons, rights 
of common and other profits a prendre, easements, all 
are incorporeal thmgs. What we must chiefly note is 
that all are treated [in medieval law] in many ways 
like corporeal things. The law can understand a cor- 
poreal tangible thing : it has hardly as yet arrived at a 
clear conception of an mtangible right. The distinction 
between corporeal and mcotporeal is not ready made. 
It is the mark of a mature system of law.”' Maitland is 
even more positive in his opinion that the distinction 
between corporeal and incorporeal property is due to 
the gemus of the law. 

The realm of medieval law is rich with incorporeal things. 
Any permanent right which is of a transferable nature, at all events 
if It has what we may call a territorial ambit, is thought of as a thing 
that is very hke a piece of land Just b^use it is a thing, it is 
transferable. This is no fiction mvented by speculauve jurists. 
For the popular min d these thmgs are things. Thelawyer’s business 
IS not to make them thmgs but to point out that they are incor- 
poreal. The layman who wishes to convey the advowson of a 
church will say that he conveys the church ; it is for Bracton to 
erolam to him that what he means to transfer is not the structure 
or wood and stone which belongs to God and the samts, but a 
thing incorporeal, as mcotporeal as his own soul or the amma 
mmdt . . . but we can not leave behind us the law of 

mcotporeal things, the most medieval part of medieval law, without 
a word of admiration for the darmg fancy that created it, a fancy 
that was not afraid of the grotesque.* 

But both the idea that the popular mind regards 
rights as things and the idea that the distinction between 
them is the mark of a mature system of law are open to 
doubt. The first belief was due probably to the once 
widespread notion that there is a strong tendency on 

* 2 Holdsworth, Ihtt. E. L., 555. 

* 2 Pollock and Maitland, Huf. E. L., 123 and 147-8. 
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the part of individuals to personify all objects and 
phenomena and that this tendency was particularly 
strong among primitive people. The child who turns 
and strikes the chair against which he has stumbled has 
been an often dted example. This h3rpothesis we know 
to-day is no longer tenable. Even L^vy-Bruhl, who has 
argual brilliantly, if impersuasively, for the theory that 
primitive man possesses a t3rpe of mind different from 
that of the mind of civilixed man, admits that primitive 
man emplo3rs concepts.* Primitive man does not always 
give concrete form to qualities or actions, or endow 
them with anthropomorphic characters ; he conceives 
and recogniaes the intangible as well as the tangible, 
though whether his conception of the distinction is as 
sharply verbalized as that of civilized man, is, of course, 
another question. It is therefore of the highest interest 
to us when we learn that individuals in primitive com- 
munities own, sell and bequeath incorporeal property.’ 
Examples of this form of ownership are numerous and 
are not confined to a particular geographical area but 
are well-developed among many primitive communities. 
A few instances of this form of ownership in the primitive 
social organization will illustrate its nature. Among 
the Central Eskimo the magical formulae which the hunter 
sings to secure success in the chase are not communally 
owned but are the private property of the particular 
huntsman. Among the Greenland Eskimo the right 
to use spells is emphatically pnvate property. There is, 
however, a limi tation on the degree of ownership of 

‘ Horn Natives Tiink (1926), 116. 

* Lowie, who has been especially inteicsted in this point, has collected many 
examples. Imorporeal Property tn Primitive Soaety, supra p. 9, note i, and Primitive 
Soetety, 251-42 , cf. Wissler, The Amentan Miav (1917), 174-5 , Iittrodveiioii 
to SoeioJ Antbropelegf (1929), 77, 
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this light. The owner of the tight is not the absolute 
owner in the sense that the right is at his complete 
disposition ; he cannot give it away. Only if the right 
is transferred for a consideration will it retain its effec- 
tiveness — a rationalization which Lowie believes is trans- 
parent. The sale involves a rough equivalent of the 
modem purchase of “ good-wiU ”. “ When a woman 

sells an incantation, she must promise that she gives it 
up entirely, and that the buyer will become the only 
possessor of its mysterious power.”' Among the 
Andaman Islanders the right to sing certain songs, 
among the North American Indians and the natives of 
the Eastern Torres Straits Islands the right to recount 
legends, and among the natives of British Qilumbia the 
nght to use certain names and magical formulae are all 
regarded as private property which cannot be appro- 
priated or used by others. Thus it appears that the exist- 
ence of mcorporeal property is a widespread feature of 
human culture. The recogmtion of the distmction 
between corporeal and incorporeal property by systems 
of law appears ultimately to be no more ^an a matter 
of form, dthough it is important to recognize that for 
a particular system of law the recognition, for certain 
periods of time, may have a profound effect upon its 
administration. In addition there is no reason, so far 
as is disclosed by present studies of primitive mentality, 
why primitive peoples should not recognize the dis- 
tinction, though the present evidence is not clear on the 
point whether or not in fact they do so. Even if we 
should learn that the distinction between corporeal and 
incorporeal property is not recognized by primitive 

^ Jochelson, Mateml Culture and Social Organi2ation of the Koryak (1908), 
\oMiim.Amtr.MMs. Nat Hut , 59 Quoted, L^ie, art. suptap. 9,note2at 35 j. 
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peoples, anthropology at least warns the legal historian 
that incorpored property is not a devdopment of 
advanced cultures but is a characteristic of all cultures. 

When we consider another aspect of the problem of 
property — ^that of inheritance — ^we find that here also 
anthropology can be of material assistance. Maitland 
dearly recognized the importance of an adequate under- 
standing of the rudiments of family law in connection 
with the unravelling of the mystery of the rules governing 
inheritance. “ So long as it is doubtful whether the 
prehistoric time should be filled, for example, with 
agnatic ^ntes or with hordes which reckon by ‘ mother- 
right ’, the interpretation of many a historic text must be 
uncertain.”* At the time he wrote, the concept of 
“ mother-right ”, particularly in Germany, from whose 
scholars he derived much of his inspiration, exerdsed 
a powerful influence, and although he did not accept the 
concept, it had an appredable influence on his thought. 
His consideration of this concept led him to the pene- 
trating conclusion that “ family-ownership ” was really 
not the origin but the outcome of intestate succession.* 
This condusion, with the modification that intestate 
succession is but one of the contributing factors, is 
accepted by anthropologists to-day. From this point 
Maitland, however, proceeded further and evolved a 
theory to account for the origin of the testament. He 
began by imagining “ a time when testamentary disposi- 
tions are unknown and land is rarely sold or given away ”.* 
A law of intestate succession becomes fixed and immut- 
able. Each heir knows exactly what share of his 

* 2 Pollock and Maidand, Ibst. E. L., 257. 

s Ibid. 
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ancestor’s estate he will receive ; the ancestor knows to 
whom the proper share of his possessions will pass. 
“ What else should happen to it ? He does not want 
to sell it, for there is no one to buy it ; and whither 
could he go and what could he do if he sold his land ? 
Perhaps the very idea of a sale of land has not yet been 
conceived.”' But in course of time wealth is amassed, 
purchasers are desirous of acquiring the land, and 
bishops will confer spiritual benefits for a gift. There 
is a struggle, and law must decide whether or not the 
claims of expectant heirs can be defeated. There will be 
a compromise, a series of compromises, and then there 
win be a recognition of testamentary dispositions. This, 
in bnef, is Maitland’s theory which has also been adopted 
by Holdsworth who states it perhaps more explicitly.* 
Both Holdsworth and Maitland recognize the theory as 
a product of “ bookland ” and not of “ folkland ”. 
What went on beneath the surface of the books in the 
world of actuahty is hazy but the written records, in part 
at least, support the hypothesis. When we turn to 
anthropological evidence we find that the forms of 
inheritance are protean. First of all the practice of 
testation is not infrequent, though, as in modem times, 
there may be limitations upon it. Among the Fantis of 
West Africa the customary law does not permit any 
person to bequeath to an outsider a greater portion of his 
property than is left for his family. Among the Maoris 
land obtained by purchase or conquest may be given 
away or willed by the owner to anybody he thinks fit, but 
the case is different with patrimony.* A Plains Indian 

< z Pollock and Maitland, Htsf. E. L., 247. 

» 2 Holdsworth, Hist. E E., 92 ct seq. 

S 2 Wettennaick. Onpn DiPtlopmat of At Moral Ueas (1917). 43. 
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cannot transmit the rights acqtiired through fasting for 
a vision because of the principle that such rights can only 
be acquired by like visions or by purchase.' Among 
some tribes, such as the Maidu, the Assimboin and the 
Pima, all the decedent’s effects are destroyed, thus 
greatly simplifying the rules of inheritance. Again, 
there is a principle that articles peculiarly applicable to 
a particular sex shall pass to that sex. Women’s clothing, 
for example, passes to the female kin and a man’s weapons 
pass to the male kin. Primogeniture, though rare, also 
occurs, as does “ borough-english ” or “ junior-right ” 
as it is known ethnologically.* In short, the forms of 
inheritance are multitudinous and do not appear to 
follow a particular law of development. Many factors — 
religious, psychological, economic, historical— aU, briefly, 
but those of logic — contribute to the estabhshment of 
the particular form which obtains. It certainly does not 
seem to be satisfactory to account for the origin of 
inheritance and testamentary disposition by imagining 
“ a time when testamentary dispositions are unknown 
and land is rarely sold or given away”. From the 
anthropological facts now available it does not appear 
possible to account for either the various forms of 
inheritance or for the fact of inhentance itself. Wester- 
marck has suggested that inheritance may have a 
psychological origin, and, though the theory he has 
developed to support the idea is not satisfactory, it is 
possible that we may ultimately recognize this as the 
true basis of the practice.* 

Before passing to the question of family law, it will 
be convenient at this point to discuss briefly the rule of 

* Lowie, Pnmitm Soeitty, 24^-4. * Ibid.. 24J-5;. 

3 2 Wettennaick, op. dt. tupia p. note at 
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the early common kw with respect to tortious acts. 
Under the medieval common kw a man was Ikble for all 
the harm which he had caused another by his act, and 
acadent was no defence. A man acted at his peril. 
“ It is clear ”, writes Holdsworth,* “ that this principle 
of civil hability rests ultimately upon a very primitive 
basis. It obviously takes account, not of the moral 
shortcomings of the defendant, but only of the loss 
of the plaintiff.” The history of this rule has been 
thoroughly studied by Wigmore,’ who cites many 
mstances from early English law and other primitive 
legal systems. It is well illustrated by his first example, 
a popular story from Northern mythology : 

Baldur the beautiful was beloved by all the gods, and Fngga 
had exacted an oath from all things — &ts, water, stones, trees, and 
all — not to harm Baldur ; for Baldur had dreamed of his own 
death. Then the gods, his safety assured, began m fiin to pelt him 
with stones, dubs, and battle-axes, and found him indeed mvulner- 
able. But Loki the jealous was vexed because Baldur was not 
hurt ; and going in disguise to Fngga, he learned that the mistletoe 
alone had not been sworn, for it seemed too feeble a plant to do 
harm. Then Loki went up to Hodur, the blmd god, who had 
been standing apart, for he had nothing to throw. He could not 
see to aim, so Loki gave him the mistletoe twig and guided his hand, 
and the twig flew, and struck Baldur lifeless. Then the other 
gods were for laying strong hands on the murderer ; but they were 
in a sacred place. And Hodur fled. And Odin said, “Now, 
who will wreak vengeance on Hodur, and send Baldur’s slayer 
to Hades ^ ” The avenger was Wall, Baldur’s younger brother, 
who washed not his hands and combed not his hair until he had 
fiilfllled his vengeance and smitten to death the slayer of Baldur. 

Anthropology here merely confirms the primitive basis 
of the rule, which has its counterpart in many of the 
ruder communities.® Thus, it is interesting to observe 

* 8 Holdsworth, op at. suprap.z4,note i, at 447, cf. 2 ibid., 52, 3ibid.,37j 

• Responsibility for Tortious Acts (1894). 7 Hav. Lav Rni., ji j, j8j, 441. 

® Westermarck has collected a nombet <k examples, i op. at. siqna p. 35, 

note 3, at 307 from which most of those wbkh follow ate taken. 
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that a law of Henry I, which provided that where a man 
puts down his arms somewhere, and another takes them 
and does harm with them, or where he has left them with 
a polisher or repairer and the like happens, the owner 
must free him self by oath, has its stricter equivalent 
among the Ossetes. According to the law of this 
community, if a stolen gun e^lodes in the hands of the 
thief who is carrying it away, and kills him, the thiePs 
kin has a just feud against the owner of the gun. In the 
Mosaic law, a distinction was drawn between the presence 
and absence of enmity in the slayer, but it was not 
observed with respect to carelessness and misfortune.' 
But great progress was made in this respect by the later 
legislation of the Jews. The Rabbis, Westermarck 
points out, took considerable pains to distinguish 
between purely accidental homicide and homicide due 
to carelessness ; they exempted the former from all 
punishment, whereas the latter incurred the punishment 
of confinement to a city of refuge. They also drew 
a distinction between cases in which the death was the 
result of carelessness of the agent and cases in which 
the deceased contributed to it by some blamable act of 
his own. A father or teacher who unintentionally 
caused the death of a son or pupil while punishing him, 
and a person who by order of the Sanhedrin inflicted 
corpord punishment on a culprit and by mistake killed 
him — such persons escaped punishment altogether. 
But, as Driberg* points out, the harshness of the rule of 
absolute liability is sometimes mitigated by a recognition 
of the fortuitous circumstances leading to the accident. 
As an example, he dtes the case of a man who was 

I Numben zzzv. i6, et seq. Deuteronomy nx. 4, et seq. 

* Op. dt. supra p. 17, note 3 at 2x7 
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lopping the branch of a tree which overhung the public 
path, and who by accident fell upon a passer-by with 
such force and accuracy as to break his neck. The 
family of the unfortunate man demanded the execution 
of the offender upon the principle of the lex tdionis. 
It was pointed out to them, however, that the death of 
their relative was the result of a sheer acadent and that 
It would be unjust to push the letter of the law to such 
an extreme. But the family refused compensation and 
demanded their pound of flesh. Judgment was therefore 
given that the accused was guilty of homicide and that 
the prosecutors were legally justified in demanding his 
death. But it was held that the kx taltoms must be 
faithfully observed. For a whole day the accused 
would walk up and down the path under the tree on which 
he had been at work, and durmg that one day a member 
of the deceased’s family would have the privilege of 
repeatedly climbing the tree and falling on the accused 
until he had succeeded in landing upon and breaking 
the accused’s neck. Which member of the family, it 
was inquired, would volunteer to give effect to this 
strictly legal judgment ? 

In t urnin g to the problems of family law we pass to 
a consideration of the most fundamental and universal of 
all soaetal institutions and one which occupies a central 
position in all legal systems. What form the earliest 
human groups assumed is one of the most difficult of 
anthropological problems. Briffault, who in recent 
times has most thoroughly investigated the problem, 
believes that the human group did not develop out of 
the animal herd and did not consist in the first stages of 
its development, of small isolated groups corresponding 
to what we understand by families. His opinion is that 
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the earliest human societies developed out of some form 
of animal assemblage and that they were, like all animal 
groups, primarily reproductive in function, and not like 
existing human groups, co-operative organizations.' 
The most primitive form of marriage he believes to be 
group marriage which is exclusively sexual in its object.' 
Individual marriage, on the other hand, had its foundation 
in economic needs. 

What, in uncultured soaetics we call marriage, far from bemg 
a means of satisfying the sexual instincts, is one of the chief restne- 
tions which have become imposed upon their operation. Those 
restrictions, being the effect of marriage, are necessarily non- 
existent before it ; unmarried females, outside the prohibited classes 
or degrees, are accessible to all males. In all uncultured soaetics, 
where advanced retrospective claims have not become developed, 
and the females are not regularly betrothed or actually married 
before they have reached the age of puberty, girls and women who 
are not married are under no restrictions as to their sexual relations, 
and arc held to be entirely free to dispose of themselves as they 
please in that respect. To that rule there does not exist any known 
exception.3 

Primitive man’s motive m entering mto individual 
mamage is to obtam the economic advantage of personal 
service which a wife bestows upon him ; the marriage 
is not entered into with a sexual object m view. With 
the development of agriculture in its higher forms, the 
accumulation of wealth became possible, women accor- 
dmgly lost their economic value as workers and the 
economic need out of which individual marriage has 
grown ceased to exist.* Woman lost her status as chief 
producer, and became economically unproductive, desti- 
tute and dependent. Thus she turned to the cultivation 

* I Tbi Moibtrs, 194 et seq. 

* Ibid., Owps. Xl-Xn. 

3 2 Bn&ult, Tbt Matbtrs, z et leq. 
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of charm, and in the course of time the sexual element 
again became the chief factor of marriage.* This, in 
brief, is BriflFault’s statement of social development. It 
is opposed in many vital points to the theory first advanced 
almost forty years ago by Westermarck, whose History 
of Human Marriage has ever sin(^ been generally accepted 
as the authoritative statement on the subject. Wester- 
marck maintained that marriage had a biological origin, 
i.e. that it was an outgrowth of marriage habits which 
prevailed among animals.* Westermarck is an anthropo- 
logist of immense learning and the material which he 
collected to support his theory was overwhelming. His 
influence in the field of family research has been extensive 
and certain hypotheses which he endeavoured to establish 
have been generally regarded as irrefutable. So great an 
authority as Havelock Ellis has stated that “ a completely 
adequate history of marriage we can hardly expect to see. 
No one person could master all the discipHnes of study 
that must go to the making of it, and the separate work 
of a group of experts, each m his own field competent, 
could not be fused into any livmg and harmonious 
whole ”,3 and he beheves that to-day the nearest approxi- 
mation to such a completely adequate history is the work 
of Professor Westermarck. The fact that the field is 
too vast for anyone single-handed to master, accounts 
in large measure for the circumstance that Westermarck’s 
supremacy has for so long remained unchallenged. 
A re-examination of his material has appeared to be an 
undertaking which not only would occupy the major 
portion of a lifetime but would, in view of the great 

* 2 Bflffimlt, Tbe Motbtrt, 254. 

* I Hif/oiy oj Human Mamoff (jth ed 1922), Chapter I. 

3 7 StuAes m tbe P^ebohgf of Sex (1928), 492. 
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authority accorded his conclusions, perhaps lead to no 
advance. It is to the great credit of Briffault that he 
undertook such a re-examination and brought it to 
a successful conclusion, with the result that the general 
conception of the development of the family and marriage 
has been modified in many important respects. In the 
works of Brifiault and Westermarck we have the most 
complete and scientific studies, from the societal stand- 
point, of a subject which is of the most universal and 
fundamental importance. 

It is important first to recognize that, historically, 
marriage is primarily a social or juridic institution.* 
Various definitions of marriage have been offered from 
time to time, but no definition yet proposed has been 
at the same time so flexible and yet so definite that it 
covers all forms. The task confronting the anthropo- 
logist is to understand what is meant by marriage, as 
distinguished from other sex relations, by the people 
who draw such a distmetion.* In primitive communities 
the distinction appears to rest mainly upon the fact of 
whether or not children are bom of the union.® The 
question of the degree of permanency of the union does 
not enter into the matter. With the passage of time 
other conditions are imposed imtil we reach the stage 
where it is held that a ceremony is necessary to estabhsh 
the relationship. At first the relationships which are not 
juridic are not regarded as irregular or subject to censure ; 
but there is an inevitable tendency, as Briffault points 
out, apart from all other factors and considerations, “ in 
a juridically established relation to cause a depreciation 

^ Madver has been one of the few sociolowts to inouitc the meaning of 
“ institution He defines it as “ a form of order esubiished within sodaliifie 
by some common wiil” Comimmi^, Book 11 , Chapter IV. 

a X Briffault, Tbt Mothers, 9j. S Ibid., 69-88. 
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in the esteem in which relations not so established are 
held.”* But the point of paramount importance which 
we must recognize is that there is in most communities 
a form of sexual relationship as distinguished from other 
forms which is invested with juridic attributes. 

It is this form of sexual relationship which lies near 
the core of all legal systems. An adequate history of law 
and a sound philosophy of law cannot be written without 
an understanding of the social history of the institution 
and it is almost endrely upon anthropology that we must 
depend for this understanding. No one was more 
ke^y aware than Maitland of the desperate need for 
sound anthropological evidence to complete the gaps in 
legal history which ordinary methods of research could 
not fill.* Marriage among the Anglo-Saxons appeared 
to consist of a sale of “ mund ” by the parents or guardians 
of a woman to the husband.* Maitland’s opinion was 
that the sale of the “ mund ” was not the sale of the 
woman as a chattel but it was the sale of the protectorship 
over the woman. She assumed an honourable position 
as her husband’s consort.* It is highly important 
historically to know whether a legal distinction existed 
between the purchase of property in the wife and the 
acquirement of authority over her. For many years it 
was disputed among anthropologists whether or not the 
sale of the “ mund ” was really “ wife-purchase ” or 
a sale of a protectorship. To-day the general view is 
that it was the sale of a protertorship. * But wife-purchase 

I 2 B riff giilt, Tit Mothers, 96. 

* Cf. 2 Pollock and Maitland, Hist. E. L., 257 

3 Ibid., }62-3 , 2 Holdsworth, Hist. E.L , 87. 

4 Ibid 

5 2 Weatemiaick, History of Human Mamagi, 412 , i Howard, History of 
Matrimonial Institutions (1904), 260. 
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was not a practice peculiar to the Anglo-Saxons or 
the Teutons but was widespread among primitive tribes 
and even among peoples who reached a high degree of 
culture such as the Chinese, the Semites, the ancient 
Arabs and Greeks, and the Hindus. Out of the practice 
of wife-purchase arose, by gradual steps, the practice 
which obtained in many communities of providing the 
wife with a dowry. It is of great value to us to under- 
stand a peculiar marriage practice in one legal system m 
relation to similar practices in other legal systems. And 
it is only by attaining universal perspective that we shall 
be able to understand the phenomena of soaal develop- 
ment in any adequate sense. 

It is important to note that while anthropology may 
be of great assistance in eiqiandmg and clarifying legal 
concepts and practices it may also show that these 
concepts and practices have their origin in superstition, 
fear, vanity or some other ignoble source. This, 
however, as Sumner and Keller point out,* is no sufficient 
reason for condemning a concept or a practice. Astron- 
omy grew out of astrology and medicine began with the 
exorcising of evil spirits. The test to apply is whether 
the concept or practice m its historical setting possesses 
social worth. And anthropology can aid not only in 
the enlargement of our comprehension of the legal 
concepts associated with property and the family, but it 
can also assist materially m determimng the present value 
of those concepts. 

(c) Law and Anthropology in Action 

When we turn from the historical and conceptual 
relation of law and anthropology to the problem of law 

* Seunft of Somij, 5113 
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and anthropology in action we pass to a question which 
may seem remote from problems of jurispmdence. 
Nevertheless, it is one of the gravest problems of world 
politics. It is the problem of the system of justice to be 
adopted by the domina ti ng power in colonies populated 
by people of simpler culture. Lord Lugard’s admirable 
volume, Tbe Dual Mandate tn British Tropical Africa^'^ 
well illustrates the difficulties accompanying this task 
and is the best text for this discussion. In the British 
African Tropical Dependenaes the fundamental law, 
apphcable alike to Europeans and natives, is the English 
common law and prinaples of equity, administered 
concurrently, and the statutes of general apphcation 
which were in force in England at the time the admims- 
tration was created. This body of law may be modified 
by Acts of the Imperial Parliament, by orders of His 
Majesty m ODuncil, and by local ordinances. To apply 
this law to the exclusion of aU other law would, it was 
found, result in inequities and hardships, and accord- 
ingly It was provided that the British Courts m avil cases 
aflFectmg natives (and non-natives in their contractual 
relations with natives) should be gmded by native law, 
religion and custom. This is contrary to the system 
prevailing in French Tropical Africa where if either 
party is a European, French law is always applied to the 
exclusion of native law. It was foimd in practice that 
many native rules of law or custom were rqiugnant to 
European ideas of propriety and the further proviso was 
made that the rules would not be enforced if they were 
contrary to “natural justice and humanity”. Thus 
a native law which compelled the destmction of twins 
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would not be enforceable ; indeed if it were enforced the 
act of destruction would be regarded as an offence. In 
addition it was found necessary to change many pro- 
cedural rules. Thus a Chief Justice, lately arrived from 
England to assume his duties, was greatly surprised 
when an accused man pleaded guilty of having turned 
himself into a hyena at night and devoured children, 
because there was a consensus of village opinion that he 
had done so. At present a plea of not guilty is entered 
on behalf of an illiterate accused, and in capital cases the 
evidence, generally speaking, must be sufficient for 
conviction irrespective of the assertions of the accused. 
Equally difficult of solution is the problem of punish- 
ment. The Koran prescribes death by stoning for the 
offence of adviltery. This manifestly could not be 
enforced by a British court and as the Moslem judges 
insisted that, at least, for the moral effect, there should 
be administered a light birchmg on the shoulders, a 
compromise was reached by which the person who 
inflicted the chastisement kept some cowrie shells under 
his armpit so as to prevent the raising of the arm to 
strike with force. If the cowries dropped the culprit 
was reprieved. This brief summary indicates the nature 
and extent of the problems confronting a nation assuming 
control of a native dependency. 

But to leave the reconciliation of native and foreign 
law to the standard of “ natural justice and humanity ” 
is plainly inadequate for the simple reason that “ natural 
justice and humanity is a concept totally devoid of 
definite meaning. Even Lord Lugard admits, in con- 
nection with the question of infliction of corporal 
punishment upon a woman that “ it is questionable 
whether m the circumstances it could be said to be 
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‘ repugnant to natural justice and humanity.’ ” And 
when we approach the delicate problem of slavery we 
find, particularly in other parts of Africa, that as a 
criterion it is of no value at all. It is here that anthropo- 
logy can render assistance of immediate and practical 
benefit. For administrators to enter territories with 
whose custom and law they are totally un famili ar and to 
set up systems of justice which are expected to function 
equitably is absurd. It is to the anthropologist who is 
intimately acquainted not only with the peculiarities of 
the particular territory, but with the principles of social 
organization which obtam in other primitive com- 
munities as well, that the administrator must turn for 
help. With such assistance a system of justice adapted 
to fhe specific territory can be erected which wdl function 
with a minimum of faction. 

These principles, it should be added, are rapidly 
gaining recogniaon in modem colonial jurispmdence. 
“ The modem tendency has been,” Lindley* wntes, 
“although examples to the contrary are not wanting, 
to leave the natives inhabiting the colonial possessions 
of European Powers under the regime of their own laws 
and customs, to preserve to them their institutions, and 
protect them in the exercise of their religion, and to 
educate them gradually to such progressive ideas and 
methods as may be suitable to their condition. And 
where an opposite policy has been adopted, it has been 
generally recognized as improper and contrary to the 
usual colonial practice. Thus it was one of the charges 
brought against Germany in respect of her colom'al 
administration that she had ‘disregarded native laws 
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and customs, broken up certain tribes and degraded 
the native chiefs.” It is interesting to note that long 
before the wisdom and the justice of these principles had 
been recognized in the colonial practices of advanced 
cultures, they had been adopted as a part of the colonial 
policy of the Inca civilization. “ 'Hie Incas respected 
the organizations they found among the people who 
came under their rule ”, writes Sir Qements Markham,’ 
“ and did not disturb or alter the social institutions of 
the numerous tribes they conquered. Their statesman- 
ship consisted in systematizing the institutions which 
had existed from remote antiquity, and in adaptmg them 
to the requirements of a great empire.” The next step 
in accord with this policy — ^the careful study by capable 
anthropologists of the legal and customary systems of 
primitive peoples in colomal areas — has already been 
undertaken. It is only necessary in this connection to 
refer to Captain Rattray’s* mvestigation of legal and 
constitutional procedure among the Ashanti, a model 
example after which similar studies in the future may be 
patterned with profit. 


Conclusion 

We thus find, to return to oiir original problem, that 
although specialized, there is, along certain lines, a real 
relationship between law and anthropology and that 
anthropology can be of assistance in the solution of many 
legal problems. There is, though, one final warning 
which must be heeded if there is to be a genuine advance 
in co-ordinating the relationship of these two subjects. 
Anthropology has always been a fascinating subject 

> Tbt Iiteat of Pm (1910), 161. Cf. Lindky, ibxl. 

^ AjbtKtt Lm md Omstitutum (1929). 



ANTHROPOLOGY 


47 

from which to draw support for many social theories. 
Hobbes" idea of a state of nature was influenced by the 
contemporary knowledge of primitive life ; Locke’s* 
principal example in support of his contentions was the 
“ Indian ” ; and Rousseau’s* “ Noble Savage ” has 
become legendary. But as Professor Myers pointed out 
more than twenty years ago, “ the very questions which 
philosophers have asked, the very questions which 
perplexed them, no less than the solutions which they 
proposed, melt away and vanish, as problems^ when the 
perspective of anthropology shifted and the standpomt 
of observation advanced.”^ Not only is it important 
to ask the right question, as Bacon showed, but it is 
equally important to test conclusions based upon 
anthropological observation with all the available evi- 
dence and not merely to support them by facts selected 
to fit the problem. 


' Ltvuttban (i6]i), Chapters Xlll and XX. 

* Ejsof amctrmnt Humatt UnJerstanhi^ (i^o). Book I, Chapters IlI-IV , 
Two Trtaiisej of CwU Government (1690}, passim. 

3 Dtitonrt snrlTnefftliti (1754), Part I. 

♦ The Influence of Anthropology on the Course of Pohucal Sacnce (1916), 
4 Umv. Cal. PeA. Hut., 75, 
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ECONOMICS 

Several fod suggest themselves as points of departure 
for a systematic consideration of the inter-relations of 
law and economics, but the most fundamental and the 
most profitable would seem to be those pomts concep- 
tualized as “ institutions ” and “ associations ”, from 
which all social lines seem to radiate and to which all 
seem to converge. AH institutions and associations are 
social institutions or social associations but some ate at 
the same time both legal and economic. These legal- 
economic institutions and associations have occupied 
the attention of jurists, economists and philosophers for 
many centuries. In the hands of certain of these groups 
particular institutions or associations have been the 
subject of exhaustive analysis and mterpretation. Whether 
or not the economic analysis, or the philosophic analysis 
as it has found expression in economic thought, of 
institutions and associations which are part of the 
framework of the law is an aid to the legal understanding 
of them is the purpose of this inquiry. 

The term “institution” in social theory, like the 
term “ experience ” in philosophy, is used in many 
senses and with a looseness that amounts to a positive 
hindrance to the advancement of social thought. It is 
a refuge when difficult problems are in the way and its 
use gives a cast of sanctity and profundity to ^scourse 
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which an adequate analysis would not pennit. It is 
a term which is difficult to define with precision. Every- 
one agrees that property, marriage and capitalism ate 
institutions. Are the family and prostitution institu- 
tions ? Is the gas company an institution ? Plainly 
the gas company is not an institution, and the problem 
is to distinguish between the class embracing the gas 
company and the class embracing property. The first 
class is termed “ assoaations *’ and the second “ institu- 
tions An association is a group of persons organized 
for a common purpose. Thus the church, the army, the 
family, the gas company, are associations and not 
institutions. Institutions are the sanctioned modes of 
social control, the social forms regulating behaviour in 
society.* Institutions are concepts or ideas ; they are 
not things although they are generally connected with 
things. Associations frequently embody institutions, 
but an association does not always imply an institution 
as the concept “ son ” always implies “ father ”. Baptism 
is an institution embodied m the association church. 
Interest for the use of money, and prostitution are 
institutions which are mdependent of all associations. 
Institutions are the soaal forms through which, in large 
part, society functions. They come mto being to fulfil 
social wants and though they may persist, in some 
instances, long after the necessity for them has passed, 
their extinguishment in the end is certain if the social 
need which created them no longer exists. 

* Sumner, Folhnns (1906), 55-5 , Cooley, Soaal Ormtn^a/toii (1909), 
Chapters XXVm-XXIX , MacKenzie, Outhaes of Soeial Fbilosopln (1918). 
6z-4 ; Cole, Soaal Theory (19Z0), 41 et seq., 196 et aeq. ; Maclyer, Commwitj 
^rd ed. 1924) Chapter IV ; Idem., The Modem State (1926}, 6-7 , Idem., 
Soaety (19J1), 12-17 ; Chapin, Odtmr^ Cbaap (1928), 44. 
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The following would appear to be the prinapal 
institutions and associations which are, at the same time, 
both legal and economic : 

A. Institutions 

1. Property 

2. Contract 

3. Succession 

4. Money-lendmg 

5. Taxation 

6. Business 

B. Associations 

1. Corporations 

2. Labour 

They will be discussed m the above order, which is an 
order of convenience and not of importance from either 
the legal or economic point of view. First, however, 
since the claim is sometimes put forward that economics 
is the most advanced of aU the soaal sciences, the 
attempt will be made to ascertain its scientific status in 
the hierarchy of the social and natural sciences. 

I. The Scientific Status of Economics 
In its ideal, economics does not differ from physics, 
chemistry or biology. Like those sciences, economics 
attempts to discover the laws which operate in its domain 
and to explain, by theory or hypothesis, the laws which it 
discovers. It is a necessary assumption of economics — as 
of physics, chemistry or biology — that such laws can be 
discovered ; it is the expectation of economists that if 
laws are discovered they can be successfully explained, 
but this belief is not a necessary premise of the science. 
The existence of economic facts (i.e. things possessing 
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qualities and relations connected 'with wealth’), to the 
ascertainment of which economists now devote more 
effort than to the hypothetical aspects of the subject, 
is suffiaent warrant for the premise, if indeed it needs 
justification. The laws of the natural sciences are, 
however, marked by precision, universality and cer- 
tainty, and it is these characteristics which are generally 
regarded as the elements which distinguish the natural 
sciences from the social sciences — ^to the disadvantage 
of the social sciences. 

Although the contrary is frequently asserted, there 
appears to be no genenc difference between the social 
sciences and the natural sciences, just as there appears to 
be no generic difference between die separate branches of 
natural science. AH saences m their elementary stages 
are classificatory sciences, although the substantiation 
of this in the case of mathematics must, of course, be 
conjectural. What seem to be simple objects, events or 
sequences are arranged m classes according to similarities 
or periodicities. By mental processes which are still 
obscure, the analysis of rudimentary classifications yields 
abstractions in which the perceiv^ objects, events or 
sequences are conceptualized and, with the assistance of 
symbols, are dealt with as concepts. A particular 
science, by becoming abstract, attains a standpoint from 
which all its data can be subsumed -without actual 
perception. Science must deal with the typical or the 
abstract, though the typical should always be, as Einstein 
has insisted, the observable. The entities of the science 
having been conceptualized, rules or laws describing 
their relations are stated and extended by hypothesis to 

* Cf. Russell, Our KmwMge of the Exttrnal World (1915), 51 , Maciver, 
Commmty (3rd ed 1924), $1. 
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Other divisions of the subject. If the universalit7 of 
the law is substantiated by observation or experiment it is 
regarded as a scientific law.* The natural scientist does 
not attempt to explain the generalizing qualities of the 
mind by whose aid it would appear that laws ate formu- 
lated ; he assumes the generalhiig qualities as a fact, the 
explanation of which he leaves to psychologists ; simi- 
larly, he leaves to philosophers the question of whether or 
not the entities with which he deals are real entities ; on 
both these questions he is content to take the superficial 
view of what may be called common knowledge. In 
addition, whether or not science should venture to explain 
the laws which it formulates is a debatable question. 
Many scientists believe that the explanatory aspects of 
science are parasitic growths ; nevertheless, scientists 
continually set up hypotheses to explain the laws which 
have been developed. The primary object of all science 
is to reduce its data to a form which will admit of its 
utilization for the formulation of laws of universal 
validity. In this respect, because of the nature of the 
subject matter, some sciences are much more successful 
than others ; very quickly, as in arithmetic, geometry 
and mechanics, a stage of abstraction is reached which 
permits advances to be made with such rapidity that their 
application to observable data is not apparent for long 

< Hobson, Tbe Domain of Natural Srunce (192;), Chspter U , Jevons, The 
Prtnaples of Seunee (1892), Book IV, passim ; Peatson, Tbt Grammar of Semet 
(and ed. 1900), Chapter 111 , Bliss, Orgmz^on of Knowk^ and tbe System of 
the Saences (1929), 224; Cohen, ’Reason am Nature (ip;i). Chapter HI, $1 
Definitions tx a “ law” range from Poincar6’s defimuon of ph^cal la^ as 
difierennal equatums (f’oundattons of Saenee (1921), 292) to the fruitful con- 
ceptitm of the lomcal positivists of a law as a mo^ tor buildmg true proposi- 
dons (see Bluinberg, Demonstration and In feren ce m the Sciences and 
Philosophy (1951), 42 Tbe Momst, 577). Professor Cohen has in mind the 
conceptitm p/BaaiSby held when he defines a law as ” the statenrat of a 
universal abstract relation which be connected ay t e matifll y with other 
laws in tbe same field lUd., }}8. 
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periods of time. From the point of view of the degree 
of conceptuali2ation of these saences, and the precision, 
universality and certamty of their laws, they are regarded as 
the most highly developed sciences and as models to which 
other sciences should attempt to conform. But because 
the majority of the natural sciences have not reached 
the advanc^ abstract stage of a science such as geometry 
it does not follow that there is a generic difference 
between these sciences and geometry ; neither does it 
follow that because some of the natural saences find it 
possible to utilize the precise language of mathematics 
to a greater extent than the social sciences, that there is 
a genenc difference between these divisions of knowledge. 

The scientific status of economics will be determined 
by the precision, umversahty and certainty which its 
laws exhibit, and not by the degrees of difference between 
it and such a science as geometry. From this point of 
view the characterization of economics as a deductive 
science, an inductive saence, a hypothetical saence or 
a statistical saence, is meaningless ; furthermore, it is 
unlikely that the ascertainment of the fundamental 
nature of economics would facihtate the discovery of its 
laws. Until, and perhaps even after, it becomes exclus- 
ively mathematical its laws will be set up as a result of 
the employment of all methods of research. The 
exceptional obstacles confronting the economist in his 
search for economic laws will have to be overcome 
precisely as they are overcome in the natural saences. 
The existence of such obstacles does not imply that 
economics differs in its nature from the natural sciences. 
Difficulties such as the elimination of personal bias are 
sometimes as serious a problem in the natural sciences 
as in the social sciences. In anatomy, for example, the 
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measuxemcnt of cerebral sexual differences has been so 
influenced by personal predilections that it is only within 
recent years that results of scientific value have been 
obtained. As in all sciences, the question which the 
economist should ask is, How scientific (i.e. how precise, 
universal and certain) are the economic laws which have 
been set up ? The answer to this question will determine 
the scientific status of economics. 

Economics is no exception to the rule that the final 
discovery made by a science is the discovery of what that 
science is really about. Immense confusions in current 
economic theory with respect to this point hinder the 
development of the formal systematic aspect of the 
subject ; but they do not, however, prevent the discovery 
of economic laws. Arithmetical laws were known long 
before the nature of arithmetic was fully understood. 

The obvious starting point of economics is society. 
Some economic laws obtain where societies are non- 
existent ; Robinson Cmsoe would have found that the 
so-called law of diminishing returns of agncultural 
produce operated as effectually in the Island of Juan 
Fernandez, before the coming of his man Friday, as in the 
British Isles. This suggests that economic laws are of 
two classes : (a) those, such as the law of diminishing 
returns, which are based directly upon the data of chem- 
istry, physics and biology, and (b) those which arc a 
function of soaal activity and come into existence only 
when society reaches a comparatively advanced stage of 
development. An example of this latter class is the law 
that prices tend to the level at which demand is equal to 
supply. Laws of the first class, like physical laws, 
operate in all living societies, human and non-human. 
A piece of grain dropped by an ant over the edge of its 
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nest obeys Galileo’s law of falling bodies exactly as does 
a rivet dropped by a workman from the top of a sky- 
scraper. The speed of the falling grain has obviously 
no relation to the fact that it was dropped by an ant ; 
similarly, the fact that the law of diminishii^ returns 
holds true for the mushroom-growing ants has no 
connection with the fact that the soil on which their 
produce is raised was cultivated by them. It may be 
objected that laws of this class are not economic laws, but 
laws of chemistry or biology or physics. But it may be 
answered that they are framed with reference to the 
economic system, stated m economic terms and applied 
to the economic world ; from this standpoint they may 
fairly be called economic laws. Laws of the second class 
ate generally more difficult to ascertam. Because of the 
large number of variables with which they deal they are 
generally less precise and certain, and their universality 
is limited by the developmental limits of the social 
system. The law of supply and demand cannot, for 
example, obtain in soaal commumties, such as that of 
the ant, where exchange does not exist. The law might 
be reformulated in terms of teleologic values and would 
perhaps then be apphcable to ant communities but it 
would cease to be applicable to human communities 
where exchange-value is a basic element. 

Most economic discussions begin, instead of end, 
with analyses of motives ; it is assumed that motive is one 
of the fundamental notions of the subject. But it 
appears to make httle difference, in its economic theory, 
as Tugwell has pointed out,* what an economic treatise 
says about the psychology of value ; the substance of 
the discussion is always familiar. Some writers, such as 

* Tbt Trtnd of Beomumts (1924), 16. 
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Fetter and Florence,* have attempted to avoid psycho- 
logical premises and have based their discussions on 
facts which had no immediate psychological implications. 
The role of motive in economics is not as one of the 
assumptions of the subject but as one of the elements in 
the theory or hypothesis which e^kins an economic law. 
Its function is essentially an explanatory one and as such 
it has no place in the premises of the subject or in its 
laws. We need not here enter into a discussion of the 
place of explanation in science ; Comte* long ago 
condemned it in unsparing terms ; Meyerson* to-day 
insists, with elaborate historical evidence, that science is 
not restricted to description but that explanation is one 
of its essential elements. In economic theory explanation 
occupies an important place and has led to fruitful 
research. But economic laws should not be formulated 
in psychologic terms ; such a law as “ Buyers try to buy 
at the lowest prices ; sellers try to sell at the highest 
prices ” is primarily a psychologic law and not an 
economic law. Economic laws should be concerned 
directly with economic facts. The explanations of such 
laws may be psychologic ; but that is not the primary 
problem of the economist. 

It is evident to-day that the economic laws which 
have been set up have not been stated in terms which 
may be regarded as final ; as the laws are reformulated 
in the light of increased knowledge it is safe to assume 
that their precision, universality and certainty will be 

I For a discussion of the quarrel over psychological pnnaples see Suranyi- 
Unger, Economtet m ibi TwuOttfb Cmtmj (1931). 216. 

* z Corns it pbtiosopbte positive (4th ed. 1877), 169. Quoted, Meyerson, 
lientitji and Keabty (1930), 48. Cf. Br^gman, Tbt Lafft of IMaitrn Pastes (1928), 
27-) 2, who takes tte position that in modem physic^ phencHnena we ate coo- 
hront^ with an explanatory crisis. 

8 Op. at. supra note 2. 



ECONOMICS 57 

greater. Dr Har,* in a detailed study of social laws in 
general, concludes that there are none exhibiting the 
precision and certainty which characterixe the laws of 
chemistry and physics, though he would seem to believe 
that of all social laws those classable as economic are 
the most advanced. The curve of population growth, 
which has been found by Pearl and Reed to describe 
with remarkable precision the growth of populations, 
is perhaps the closest approximation m the realm of 
economics to a descriptive law of nature. “ It seems to 
us ”, they* write not unwarrantably, “ fairly to correspond 
in a modest way, to Kepler’s law of the motion of the 
planets m elliptic orbits, but to lack the heuristic element 
which Newton added in showing that gravitation would 
account for eUiptic orbits ; or to Boyle’s law prior to 
Qerk Maxwell’s kinetic theory. . . . Nothing in the 
mathematics ... or their successful application . . 
gives the slightest inkling of the nature of the causes 
lying behind” the cyclical growth of populations. 
To-day economics awaits both its Kepler and its Newton. 
But It would appear mevitable that additional economic 
laws comparable to the laws describing planetary motion 
will be formulated and that they will be rationalized and 
extended in Newtonian fashion so as to embrace the 
entire economic system. 

n. A. Institutions 

I. Property 

(a) The Meaning of Property 
The term “ property ”, from both a legal and an 
economic standpoint, denotes in its simplest meaning 

< Har, Sofia/ Laws (iffo), f4, 242. 

» Pearl, SMdus in Usman Biology (1924}, 58J, For a ctmoain of Pearl’a kw 
see Wolfe, la there a Bioloncal Law ofHumanPopuladan Growth? 41 Qmrttr^ 
Jomml of Economies (19*^, JJ7- 
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the external objects of the world which ate subject to 
ownership. When I say “ my property is on the water 
front,” I mean that the land which I possess is on the 
water front. But the term property has other meanings 
which are more generally employed and are more useful, 
and it would seem from the pomt of view of both legal 
and economic analysis that the use of the term property 
to denote external objects is misleading and should be 
abandoned. It is the meaning denoted by the term 
property in the statement, “ The land on the water front 
is my property ” that is the concern of law and econo- 
mics. When I say “ the land on the water front is my 
property,” I am saying that with respect to the land on 
the water front I have a claim against other individuals 
that they keep away from it. Thus, basically, property 
involves a relation. Now both property and relation are 
exceedingly difficult to define, but it is possible to indicate 
what is meant when it is said that the essence of property 
is a relation. Qualities and relations are the characteris- 
tics which enable us to distinguish one object from 
another. When we say that “ A is red ” we are saying 
that the quality of being red is a characteristic A possesses 
without reference to other objects. Redness is thus 
a quality of A. But a relation is a characteristic that 
belongs to A when considered with reference to some 
other object, as in the phrase " A is the wife of B.” Thus 
an object has a relation only when it is considered with 
reference to another object. Philosophers have been 
generally concerned with dyadic relations, that is, with 
relations of two terms, such as the relation of ^ father ^ 
a husbandy or an equal. But as Royce' pointed out, 
there are countless relations which are triadic, tetradic, — 

' Ptmaples of Logic, i Ea^hpaJui of tin Pbtiosopbuai Scuneti (191}), 97. 
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polyadic; and that the <fe^/<?r-relation {creditor, debtor, 
debt, consideration) is in general a tetradic relation : A 
owes B, to C, for D. The fundamental idea of the 
common law is, as Pound* has shown, relation, not will. 
The Roman lawyer saw all transactions in terms of the 
will of an actor, but the common-law lawyer sees nearly 
all problems in terms of a relation — ^landlord and tenant, 
not the contract of letting ; prinapal and agent, not 
contract of mandate ; prinapal and surety, not contrart 
of suretyship. Most legal relations are triadic or 
tetradic. The property relation is triadic : “ A owns B 
against C,” where C represents all other individuals ; 
if It is expressed m the form “ A owns B ” it does not 
convey, except by imphcation, the conception of a rela- 
tion between individuals, which is the essence of legal 
theory. From the point of view of logic there is a 
relation between the owner and the object, but in legal 
theory relations can only exist between mdividuals and 
not between an mdividual and an objert or between two 
objerts. A relation is reaprocal and in legal theory 
objerts do not possess interests. 

Not all relations, of course, are legal relations but, 
in advanced societies, for relations to rest upon ultimate 
social force, they must amount to legal relations, that is, 
they must be relations the mcidences of which are 
secured by law. When I assert a claim against other 
individuals that they keep away from my land I am 
asserting a claim which, if it is to be effective, must be 
a legal one. But this does not mean that mdividuals 
in undeveloped communities possess no claims, or no 
property, although law, as it is known in advanced 
communities, may be non-existent, and although the 

‘ hUtrprttattons ofLtgfd History (1923), 58. 
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community may not exhibit characteristics which are 
seemingly necessary to constitute a political state. In 
the most primitive communities, comprising thirty or 
thirty-five individuals, the members possess property. 
An individual has a claim s^ainst the other individuals 
of the community that they shall stay away from his 
betel pouch. If another individual does not stay away 
from the betel pouch but appropriates it to his own use 
without the consent of the first individual, the right of 
the first individual is mamtained, either by the force of 
the whole commumty or by that of him self and his 
relatives. The claim is none the less a claim because it 
is maintained by the force of an mdividual. If an 
individual, in maintaining his daim, kills or injures the 
thief, he does it, if no retribution is visited upon him, 
with the sanction of the community ; the force of the 
individual is thus ultimately the force of the community. 
Only so far as the claim is backed by force is it a claim 
in any meaningful sense. Property as a relation thus 
easts before the state, as Locke believed, though not, 
of course, for the reasons he gave. 

No formal, comprehensive definition of property is 
possible but, as stated by the American Law Institute,* 
in its broadest sense it denotes, “ any mterest or aggregate 
of interests ”. It is in this sense that “ liberty of 
contract” is regarded as “property” in dedsions 

* RMstatemm/ of the Law of Property (1929), Chapter I, Introductory Note. " The 
Property-Right is essentially a guarantee of the exclusion of other persons from 
the use or handling of the thing," writes Professor Wigtnore (z Select Cates on 
the Law of Torts (1912), 8}8). “Its most absolute form amounts to no other 
than that. The common mode of defimtion, therefore, as a right of use bt the 
owner himself, is fallacious, Tsice away the right, and the owner would and 
could be using it himself, )ust as well as with the right , unless we add the notion 
that others are not to intmete or ccanpete in tu<£ use, and then that it seen to 
be the only essential element. Moreover, an owner need not actually make 
any use of the th^ owned. Thus, the exclusion of other perstxia is the essence 
of the right." (Ite italics are Professor Wigmore’t ) 
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construing the Fourteenth Amendment to the Constitu- 
tion of the United States. Narrower denotations are 
“ any interest or aggregate of interests which are of 
a kind that normally have an economic value ” and 
“ interests with respect to a thing 

While it is important to have a clear understanding of 
the nature of property, the central issue is not its definition 
but its justification and the determination of its proper 
distribution in society. Institutions are not, like beauty, 
their own excuse for being, and it is necessary to inquire, 
in order to enable us to deal with them wisely, whether 
or not their foundations are rational ones or ones that are 
ethically permissible. Many theories have been advanced 
in attempts to justify the msdtution of property and a few 
of them have an important place m the history of social 
thought. They have contributed in varying degrees to 
the development of the current legal and economic 
conceptions of property and it will be necessary to review 
them briefly before considermg the status of property 
in present-day legal and economic thought. 

{b) The Occupation Theory 
From the Roman junsts until recent times the act 
of taking occupancy of things which are without an 
owner with the mtention of making them one’s own 
property, has been regarded as the principal method by 
which title was origmally acquired. The theory attained 
perhaps its most generalized expression in Kant’s 
Principle of External Acquisition : “ Whatever I bring 
xmder my power according to the Law of External 
Freedom, of which as an object of my free activity of 
Will I have the capability of making use according to 
the postulate of the Practical Reason, and which I will to 
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become mine in conformity with the Idea of a possible 
united common Will, is mine.”* So plausible, indeed, 
is the idea that one is entitled to take possession of what 
one discovers, that it has been suggested that the practice 
is in accord with a fundamental human instinct.* This 
view is supported by the fact that occupation is one of 
the chief methods by which primitive peoples acquire 
property. “ The principle of occupation is illustrated 
by innumerable facts from all quarters of the world,” 
writes Westermarck.* “ By the hunter’s right to the 
game which he has killed or captured ; by the nomad’s 
or settler’s right to the previously unoccupied place 
where he has pitched his tent or built his dwelling ; 
by the agriculturist’s right to the land of which he has 
taken possession by cultivating the soil ; by a tribe’s 
or community’s right to the territory which it has 
occupied.” Among some peoples the principle of 
occupation was extended to such lengths that the owner 
of a lost article had no right to it if it were found by 
someone else. The Kaffirs* “ are not bound by their law 
to give up anything they may have found, which has 
been lost by someone else. The loser should have 
taken better care of his property, is their moral theory.” 
And Mr Beaglehole,* in what is the most adequate study 

» Kant, PblosofAf of Law (tians Hastie 1887), 82. 

* Pound, IntroduehOH to tbt PbtlosojJiy of Law (1922), 195 

3 I Westennatck, Ortpn and Development of the Moral Ideas (2nd ed. 1917), 
})-6. “Now the recogninon of individual property m personal belon^gt 
a^ of communal property m land and its produce adds Hobhouse, ‘'^may 
both be explained as resting on one and the same pnnaple — the prmaple of 
occupauon and use ” i Mot^ in Evobmott (1906}, }5x. 

4 Lesiic, Among the Zidhs tmd Amatory Quoted, Westennatck, 

op. at. supra note 5 at 37 

3 Property (1931), 313. Cl. a Kent, Comm. *318. “The sense of property 
IS tnhcicnt m the human breast, and the gradual enlargement and cultivation m 
that sense, from its feeble force in the savage state, to its full vigour and matunty 
among polished nations, forms a very instrucdve portion m the history of dvu 
society.'’ 
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of property from the standpoint of psychology that we 
possess, concludes that the “ study of property interests 
in man emphasizes the fact that these are more than the 
resultant of a blind mstinct to keep that which satisfies 
fundamental needs. With the operation of intelligence 
the various impulsive factors directed toward the 
acquisition of some property object are ordered, through 
permanent association, into a relatively stable sentiment. 
Sentiment is connected with sentiment just as one 
property value involves another. The development of 
self-consciousness is materially assisted by the integration 
of those sentiments about property v^ues made per- 
manent through their incorporation within the orbit of 
the self’s activity. One may no longer conceive of 
property as we did among the lower animals simply in 
terms of the end-object satisfying basic need. The self 
has developed sentiments of possession and of ownership 
centred about primitive property values and the acquired 
values assimilated to these. Animistic identification of 
the self with this property strengthens to a further degree 
this personality-property sentiment relationship.” But 
even if it is possible to place a soaal custom upon a 
physiological or psychological basis it does not follow 
that the custom is thereby justified. Not all human 
tendencies are ethically self-evident, as the social theory 
of the Catholic Fathers should have taught us. 

The principle of occupation best explains the acquisi- 
tion of property among primitive peoples but to an 
inquirer concerned with the place of property in 
advanced communities it suffers from three serious 
limitations, (i) As a matter of fact, title to but few 
things in advanced societies is acquired by discovery or 
occupation. The rate instances in which the theory is 
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applicable are so negligible that this point alone makes 
the principle of extremely minor importance. (2) Kant’s 
is perhaps the most notable attempt to deduce from the 
occupation principle the right of the owner to dispose of 
things to which he has acquired title. But such attempts 
are not convincing ; it is a serious defect of the principle 
that it cannot be extended to cover this important aspect 
of property. (3) But the fatal defect of the theory is 
that it does not meet the chief point : in no way does 
the theory justify or explain the necessity of property. 
This is the first point that must be settled in any tiheory 
of property and it is this point that the occupation 
principle ignores. 

Long ago, Maine' brought an acute criticism against 
the principle, which is also of value in impliedly revealing 
the element of social worth which it contains. The true 
basis of the principle, Maine pointed out, was not an 
instinctive bias towards the institution of property, 
“ but a presumption, arising out of the long continuance 
of that institution, that everything ought to have an 
owner. . . . The occupant, in short, becomes the 
owner, because all things arc presumed to be somebody’s 
property and because no one can be pointed out as 
having a better right than he to the proprietorship of this 
particular thing.” In communities where property is 
recognized, it seems a useful principle that everything 
subject to ownership should have an owner and that 
where possession is taken of a “ res nullius ” (i.e. of an 
object not reduced to possession by someone else) the 
occupant is the person who should be invested with the 
property claim, that is, that the possession of the occupant 
should be protected. We thus come round to the 

' AnwitLda) (lit Anier. ed. 18S4), 249. 
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quesdon which petplexed the minds of jurists and 
philosophers in the nineteenth century. Why does the law 
protect possession ?* The answers to this question are 
various but it would seem that they are all reducible to 
one : that it has been found that it leads to a better 
ordering of society if possession is protected. Posses- 
sion was originally protected in order to aid the law of 
crime and tort ; it came at length to be protected in 
order to aid the law of property.* 

(f) The Labour Theory 

The principle that when an individual mcorporates 
his labour into an object it thereby becomes his property 
was, hke the occupation theory, first advanced by the 
Roman jurists of the classical period.® Indeed, sixty-five 
years before Locke’s elaboration of the principle, 
Grotius* had shown that it could be reduced to the 
occupation principle : “ Now as nothing can naturally 
be produced, except from some materials before in 
existence, it follows that, if those materials were our own, 
the possession of them under any new shape, or com- 
modity, is only a continuation of our former property ; 

* Cf. Holmes, The Common Lav (i88i), 206. 

* j Holdsworth, His/ E L (3rd ed. 1923), 95 , 7 ibid , 463 ; 2 Pollock 
and Maitland, Hu/. E. L. (1895), 40. Cf. Follodc, Fa-s/ BooA of Jnruprndma 
(i8p6), 162-3 for the justification of the protection of possession fiiom the 
socM point of view Cf i Bentham, Wn-Jv (1845), 327 

i Girard, ManmJ iUmtn/am de droi/ romasn (1901), ^ 16 ; Pound, op. at. supra 
p.62,note2 at 196. The pnnaple was also advanced in the Middle Anes by J(^ 
of Pans. Cf Larkin, Properm m /be Es^/een/b Cm/my (1930), 7. Locke states 
the pnnaple thus “ Though the earth, and all inferior creatures, be common 
to aU men, yet every man hu a property m his own person this nobody has 
any dg^t to but himself. The labour of his body, and the work of his hands, 
we may say, are properly his. Whatsoever then he removes out of the state 
that nature hath provided, and left It in, he hath mixed his labour with, and jedned 
to It something that is his own, and tlKteby makes it hit pi op er t y . It bemg by 
Viitn removed ttom the common state nature b«tb placed it m, it bath hy tWi 
labour something anfOTwi to it, that erflmV** the common right of other men.’ 
Two Treatises df Government, 4 Works (1824), 553-4. 

4 luiv of W/v md Pmt (Trans. GropbeU, 1901) Chapter m, $ i. 
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if they belonged to no one, our possession comes under 
the class of title by occupancy : but if they were another’s, 
no improvement of outs can by the law of nature give 
us a right of property therein.” It has been argued by 
Westermarck* that Grotius’s reduction of the labour 
principle to the occupation theory is unsound, as the 
ownership of the products of mental labour can hardly 
be considered to be due to occupation. But the labour 
theory that Grotius was dealing with, including even its 
later daboration by Locke, did not contemplate the 
creation of a new object whidh heretofore had had no 
existence, but the creation of a new object from two or 
more previously existing objects. Furthermore, it 
would not seem to be extravagant to consider the title 
to products of mental labour to be determined by the 
occupation principle, for it was by this principle that 
Blacfetone* regarded title to such prc^ucts to be 
determined. The truth is that in their historic forms 
neither the occupation nor the labour principle is 
applicable to mental creations and it is only by a ^stor- 
tion of one or the other or both that mental creations can 
be brought under them and here it would seem that the 
labour principle would be the more applicable. 

I X Westcffliatck, op. at. supn p. 62, note j at 41. 

* X Bl. Comm. * 40;. This was of couxse an extension of the Roman 
otatpabo. 7 Holdsworth, Htst. E. L., 480 In BaJher v. Ljbhe, xio Mass. 
J99, 97 N. E 109 (1912), Chief Justice Rugg held that the plamnff as executor 
erf the will of Mary Baku Eddy could restrain the pubhcation <rf certam auto- 
mphed letters of the testatrix upon the authority of the labour principle. “ It 
b goieralty recognized that one has a right to the fruits of his labour/* he held. 
‘ ‘ This is equally true, whether the work be muscular or mental or both combined. 
Property m hterary produedons, before publicaticm and while they rest in 
manuscript, is as plain as p r o perty in tbe game of the hunter or m the grain 
of the husbmdman. The labour of composmg l e tt er s for pnyate and femiHar 
correspondence may be trifling, or it may be severe, but it is none the less the 
result of an expenditure of thought and erf dme. . . . The basic principle 
on which tbe right of the author is sustained even as to writings confessed 
literature is not their hterary quality, but the fret that they are the product of 
labour.” 
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But the labour theory, as also the occupation theory, 
is not immune from criticism. It too is not a justification 
of property but assumes a system of property already 
obtaining. A more important criticism can be directed 
at the fact that Locke reasoned from a “ state of nature ” 
in which each workman was the independent creator of 
his own products. This is the golden condition of 
society of which most Utopians dream, but to-day even 
the most revolutionary change in our economic structure 
could not make it an actuality. The production of 
wealth is, and must remain, whenever the population 
mcreases beyond the barest minimum, a co-operative 
process. Locke* himself concluded that “ it would be 
almost impossible — at least, too long — ^to reckon up ” 
the number of workmen and things involved in the 
production of a loaf of bread. What part of the value 
of the bread are we to assign to the ploughman, the 
reaper, the baker or the numerous other persons who 
mixed their labour with nature before the loaf was 
finall y produced ? Finally, by no principle of logic is it 
possible to show that the occupation or the labour 
prinaple should confer title to property. It does not 
follow, because an mdmdual finds a precious stone in 
the wilds or fashions a chair out of wood which he has 
gathered, that necessarily he should have title to the 
stone or the chair. Strong psychological or ethical 
grounds can be advanced for such a Haim, but it cannot 
be established deductively. 

The obvious fallacies of the theory, however, do not 
entirely invalidate it. It is easy to pick at the bones of 
the theory and ignore the rich meat which surrounds 

* Ibid., op. dt. supia p. 65, note 3 at 4) Cf Ritchie, Natitnii Rjgb/s (i 9M)> 
Chapter XIU. 
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them. So shrewd a critic as Hallam' ranked Locke’s 
theory of property with his most notable accomplish- 
ments, while to MaccuUoch and Marx it suggested the 
labour theory of value.’ Among primitive peoples it 
plays as important a role in the acquisition of property as 
does the occupation principle.* 

Labour, according to Ae law texts of the ancient 
Hindus,^ was one of the recognized modes of acquiring 
title to property. Among the Ifiigaos* of Luzon the 
owner of the crops is not the individual on whose land 
they are raised, but the person who cultivates them. This 
is a widely recognized rule among primitive peoples. 
Furthermore, in the beginnings of English law, we see 
an example of it in what are known as Lammas meadows 
— i.e. meadows divided into strips subject to individual 
ownership while the crop is growing, but common to 
the township after the crop has been gathered in.® The 
rule leads directly to the economic tenet that the products 
of labour should be distributed so as to secure a maximum 
of production. This tenet rests upon Malthus’s demon- 
stration that the danger is not that the products of 
labour may be badly distributed, as the reformers of the 
early nineteenth century feared, but that labour may not 
produce enough.^ “ If I despair of enjoying the fruits of 

I 4 Hallam, biirotluettoii to the Literatim of Eirope (i 8; j), zo5. 

* Lmd*ay, KarJ Maroe't Capital (1925). 60. 

3 I Hobboiue, op. at supta p 6z, note ) at 3}2. Cf. z Westetmaick, 
op. at. supia p 62, note 3 at 42 , Hattland, Pnmttve Law (1924), loz , 
Vinogtadoo, Ciutom and Rig/bt (1923), 73. 

* 2 Sotted Books of the East (1879), 229, Gvat»si!a.,hutttiaesoftbeSaeTtdLaw, 
X, 42 , 2] ibid. (1886), 426, Laws of Mann, X, 115. 

3 Barton, Ifiigao Law. ij Uim Cal. Pub. Amtr. Artb and Etbn (1919), 39 
et seq. 

® 2 Holdswottb, Pbst E. L., 37. 

7 2 Malthus, Essin on Pnneiple of Population (lat Amer. ed. 1809), 103-13. 
Cf. Hal^yy, Growth of Pbtlosopbsc Bjabtalssm (1928), 224 
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my labour”, wrote Bcatham,' “I shall only think of 
living from day to day : I shall not undertake labours 
which will only benefit my enemies.” The recognition 
of the labour theory of property leads to the encourage- 
ment of labour and it is for this reason that it is still an 
important principle in present-day social thought. 

(d) The Hegehan Principle 
Property is the external sphere m which the free 
persomdity of the individual is reali2ed. An individual, 
who is an end in himself, may appropriate things, which 
are means but not ends, for the satisfaction of his own 
wants. “ Every man . . . has the right to put his 
will mto things, that is to annul them and make them his 
own ”, writes Hegel.’ “ For they as external, have no 
self-aim. . . . Only the will is infinite, absolute in 
reference to all else, which in turn is only relative. To 
make such things mine is really only to manifest the 
digmty of my will m comparison with them, and to 
demonstrate that they are not mdependent and do not 
have any self-end.” As the will of a particular individual 
becomes personal m property it is essential that property 
have the definite character of being his in particular.^ 
This is the Hegehan justification of private property. 

The principle that property is the realization of 
freedom has attracted many adherents, and various 
attempts have been made to improve upon Hegel’s 
unsatisfactory exposition.^ The most successful of these 

I I Bentham, Works, 510 Beatham is hoe only repeating Locke’s argument. 
Locke, Cml Gootrnmatt, § 42 

* Hegel, GnoiMssutn der Phtlosopbu dts Rteb/s (1885), $44 Supplement. (Eng. 
trans St etre tt, The E/bus of (1895), 77 ) 

3 Ibid., $46. 

4 Cf 2 Ely, Property and Contract tn tbetr Rtlattons to the Dtstnbntion of Wealth 
(1914), J36 , Pound, IntroAeehon to Plahsapty of Law (1922), 214-19 
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in recent times has been that of T. H. Green who 
conceived of appropriation as an expression of will : 
“ of the individual’s effort to give reality to a conception 
of his own good ” ; and of property as “ the constant 
apparatus through which he gives reality to his ideas 
and wishes.”* But Green was not able to extend the 
principle beyond a general consideration of the rights and 
duties of classes and individuals in relation to the common 
good, and it is in this difficulty, aside from the meta- 
physical complications involved in the concept of 
“ vdll ”, that the weakness of the principle lies. Green 
recognized that the distribution of property as it obtains 
in present-day society, as for example the fact that great 
numbers “ cannot have it in that sense m which alone 
it is of value, viz. as a permanent apparatus for carrying 
out a plan of life ”,* was very far from meeting the ideal 
which he proposed. Faced with the difficulty of 
applying the prinaple to actual conditions he could only 
make the suggestion, which does not carry us very far, 
that the rationale of the principle required society to 
bestow upon everyone who conformed to the positive 
condition of possessing property (labour and respect 
for the property of others), such property as would 
enable him to develop a sense of responsibility.* 

In a world in which the quantity of external objects 
is sufficient to meet the demands of everyone, it is 
possible to conceive of the successful appheation of the 
Hegelian principle ; but when, for practical purposes, all 
external objects have been appropriated it is impossible to 
deduce from the principle the manner in which they 
should be distributed and the conditions under which 

‘ Green, PnucipUs of Pobtual ObJtgt/ion (1895), $ 213 and $214. 

2 Ibid, $210. S Ibid., $221. 
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the7 should be owned. But the virtue of the principle 
lies, however, in showing us that the idea of property as 
such is not inconsistent with a highly developed ethical 
point of view. 

(^) Legal and Economic Theories 

Historically, the occupation, labour and personality 
theories are the three most significant theories of property 
which have been developed and all three have played 
important roles in the formulation of the legal and 
economic principles of property. But the legal theory 
of property, which was developed during the first half 
of the nineteenth century, and die present-day economic 
theory of property, are, though they have a common origin, 
worlds apart. Our purpose now is to inquire whether 
or not the economic conception of property has anything 
to contribute to the enlargement of the legal conception. 

A theory developed by Hobbes,* Montesquieu* and 
Bentham’ has been termed the legal theory of property, 

* Hobbes, LenatboH (1651), 91. 

• Montesquieu, Sptnt of Lavs (1823), Book 26, Chapter XV, 153. 

s I Benth^ Works, 308 

2 Ely, Property and Contract, 344 Dean Pound has, in his Jural Posttdate 
n, advanc^ what also might be termed a legal theory of property “In 
civilized society men must be able to assume that they may control for beneficial 
purposes what they have discovered and appropriated to their own use, what 
they have created by their own labour, and what they have acquired under the 
existing social and economic order.” Oatbnes of Lactttrts on Junsprudence (4th 
ed. 1928), 108. Although Dean Pound proposed his jural postulates as express- 
ing the chafflctenstic of this avilizatio&y father principles valid for 
all places and all times. Professor Hoddng is of the opimon “ that in these 
postulates the relative does m fact lom hands with the permanent”. Pbthtopby 
of Law and of Rsgbts (1926), 93 There is httlc question, however, that 
Pound’s position is the sounder, and that Professor Hocking is guilty of the same 
ofience committed by Hegel when be identified the Prussian State with the final 
objeenve of society. The Postulate should m fiui read " In our type of aviUzed 
society . . .” for it IS quite possible to imagine a soaety to which the 

descnption “avilized ” could not be denied, in which the conditions of the 
postulate would be irrelevant ; furthermore, inso&r as the postulate gives ex- 
pression to the occupation and labour theones it is subject to the limitations of 
those thetwics. 
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and, though it has had little influence, it deserves a brief 
discussion. This theory asserts that property is the 
creation of law and that, in the absence of law, there is 
no property. “ Property and law are bom, and must die 
together”, wrote Bentham, who has given the most 
adequate statement of the theory. “ Before the laws, 
there was no property : take away the laws, all property 
ceases.”' Now it is plain that this theory depends for 
its meaning upon the definition of the word “ law ”. 
There is no escape from the fact that according to the 
theory wherever property exists law exists also ; and as 
property is recognized in even the mdest communities, 
we are forced to conclude that law also exists in such 
communities. It is perhaps true that law as we know it 
exists in primitive communities though it is apparently 
impossible to define the term so that the defi;dtion is 
applicable to both primitive and advanced societies.* 
But to assert that wherever property is recognized law 
exists is to rob the term “ law ” of all significance. Thus, 
Bentham reduces the word “ law ” to such simple terms 
that it is indistinguishable from custom. “ Suppose 
... the slightest agreement among . . . savages 
reciprocally to respect each other’s booty ; this is the 
introduction of a principle to which you can only give 
the name of law.”^ Thus the so-called legal theory of 
property if it is followed to its conclusion becomes 
meamngless ; to possess value, a more positive concep- 
tion of the term “ law ” would have to be developed 
than that attached to it by the adherents of the theory. 

But the courts have developed a theory of property 
which is perhaps more properly describable as legal. 
This is the natural or “ higher ” law theory according to 

* Supn p. 72, note j. > Sups, p. 18. s Supta p. 72, note j. 
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which property is a natural right, superior to all human 
laws, which in fact merely discover and declare it, and 
which owes its existence to its own merit and its con- 
formity to the fundamental principles of justice. The 
doctrine of natural nghts goes bai to the Greeks and 
the Romans and was widely held in the Middle Ages. 
Its infiltration into Anglo-American law was partly due 
to its acceptance by G)ke and Blackstonc, but above all 
it was due to the writings of Locke who rationalized the 
doctrine by basmg it upon the soaal compact and its 
handmaiden the State of Nature.' Occasionally other 
theories have been advanced, as for example the per- 
sonality prinaple' and Bentham’s idea that property is 
the creation of law. “ The foundation of property is 
not in philosophic or saentific speculations, not even in 
the suggestions of benevolence or philanthropy”, 
declared the New York Court of Appeals m 1856. “ It 
is a simple and intelligible proposition, admittmg, in the 
nature of the case, of no qualification, that that is property 
which the law of the land recognizes as such. It is, in 
short, an institution of law, and not a result of speculation 
in science, in morals or economy.”’ But the deaded 
weight of authority supports the natural law theory 
which has perhaps been most clearly stated by the Iowa 

* Corwin, The “Higher Law” Background of Amcncan ConsntudMial 
Law (1928), 42 Harv L R , 149 , Grant, The Natural Law Background of 
Due Process (1931), 31 O/.L Re$>,f6, idem , The “Higher Law” Background 
of the Law erf Sninent Domain (1951), 6 fTis L Rtv,, 67 Haines, RMitya/ of 
Naiura/ Law Connpts (19J0) , Pound, Theory erf Judicial Deeasion, j4 Ham. L. 
R. (192}), 802 , Haines, Law of Nature, aj Yah L J. (1916}, 6ij 

* Scbajtr v. Holler, 108 Ohio St., 140 N. E., 717 (1925). 

» W^mbamer v The FeopU, ij N. Y. 378 (i8;6}. The theory eimressly 
n^aOTing the natural law clexxtlne was repeated in 1911m almost the idmtical 
words. “The tight of prop ert y rests, not upon philosophical or scientific 
ipeeailadons, nor upon tte commendable in^liies of bcnevolenoe or charity, 
nor vet upon the dictates of natural tuatice. The nght has its foundation m tM 
funnamental law.” lues v. Sootb Be^alo Co., 200 N. Y 271, 94 N. E. 451 
(1911). 
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Supteme Court. “ The pkintiflF needed no constitutional 
declaration to protect him in the use and enjoyment of 
his property against any claim or demand of the company 
to appropriate the same in their use, or the use of the 
public. To be thus protected and thus secure in the 
possession of his property is a tight inalienable, a tight 
which a written constitution may recognize or declare, 
but which existed independently of and before such 
recognition, and which no government can destroy.”' 
This, in brief, is the theory of property as developed by 
the coxirts. The inadequaaes, the defects, the unsound- 
ness of the traditional natural law theory need hardly be 
set forth at this late date.* Our inquiry is whether or 
not economics, one of the basic concepts of which is 
property, has a more satisfactory theory to suggest as 
a substitute for the natural law theory. 

Property, according to the classical economic theory, 
encourages a maximum of productivity, and this, wrote 
John Stuart Mill,* “ is the best reason that can be given ” 
for its justification. But there has been developed not 
only by economists but by political scientists and a few 

* Hemy v Dubutjm «>• Paafir R R. Co,, lo Iowa 540 (i860) , Caldir v. 
BuU, j Dali 386 (1798) , Vat! Hotm’j Lessm v. Dorrance, 2 Dali. 304 (1795) , 
Wiihnson y. Lelauf, z Pet. 627 (1829) , Smugs and Ijtan Asioe t. Toptka, 
20 Wall, 655 (1875) , j4rkansas Stovo Co,y. Sfatt, Aik zi, laj S W. 1001 
(1910) , Umtursi^ of Maryland v Wtlbams, 9 Gill & J 363 (Md. 1838) , 
Atebuon ^ Nibraska R. R. Co. y. Baty, 6 Neb 57 (1877) , Re Boyce, 27 Nev. 
*99. 79 I (^04) , Taylor y. Porter, 4 Hill 140 (N. Y. 1843) , Hoke y. 
Henderson, ij N. C i (1835) , Dibrell v. Mam/ Heirs, 89 Tenn. 497, 15 S. W. 
87 (1891) ; Cf Fattand, Bjtords of tbs Federal Convention of 1787 (1911), 1, 
53J-4. J4I-*, n, 123. 

* For a critical diaciusion of the subject see Ritchie, Natural R/gbts (1924). 
Professor Moms Cohen, in a valuable study to which this discussion is muc^ 
indebted, states that he is a behever in natural rights. Property and Sovereignty 
(1927), 13 Com. L Q.,8. Few, however, would quarrel with Professor Cobra’s 
conciqitioa of natural rights, which is hardly the traditional one, or his efforts 
to approach the formulation of a theory of natural rights from the standpoint 
of the requirements of a scie nt ifi c theory, d. Reason and Nature 

3 Quoted, Laveleye, Pnsuttwe Property (1878), 347. Cf. i Ely, Property and 
Contrast, 70. 
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jurists as well, a conception of property based upon its 
social utility. This is the distinction between property 
for use and property for power, or, as it is now termed, 
the functional theory of property.' The essence of this 
theory is that property which involves the discharge of 
definite personal obligations, which fulfils a social 
purpose, is morally justifiable and that property which is 
passive, which is merely a claim on wealth produced 
by another’s labour is morally unjustifiable. Mr Tawney 
has drawn up a rough classification of property rights 
based upon this difierence. 

1 . Property in payments made for personal services. 

z. Property m personal possessions necessary to 

health and comfort. 

3. Property in lands and tools used by their 

owners. 

4. Property in copyright and patent tights owned 

by authors and inventors. 

5. Property in pure interest, including much 

agricultural rent. 

6. Property m profits of luck and good fortune ; 

“ quasi-rents ”. 

7. Property in monopoly profits. 

8. Property in urban ground rent. 

9. Property in royalties. 

“ The first four kinds of property obviously accom- 
pany, and in some sense condition, the performance of 
work ”, writes Mr Tawney.* “ The last four obviously 

* T«wTteY,TbeAequuttmSoeitty{i9zd),Ch».ipiexW,I>agaa,L£straiufdrmaimit 
ffnhalts dn Jmt pnvf (2nd ed. 1920). Tianslued as Chapter HI of Projrwj of 
CoHhnmtml Liam ta tht i<)tb Centiiry (1918), 129. EI7, Proptrtjr and Contract 
(1914} ; Loski, A Grammar of Pobties (1925), Qu^itet V. Hobhouse, Historical 
Evolution of Property in Propertjf, its Datut and Riffits (1922) , Lindsay, 
Pdnaple of Fnvate Property, Imd. 

* Tawney, Tbe Atqtasttw* Sottt^, 64. 
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do not. Puie intetest has some affinities with both. 
. . . The crucial question for any society is, tmder 
which each [one f] of these two broad groups of categories 
the greater part (measured in value) of the proprietary 
rights which it maintains are at any given moment to be 
found. If they fall in the first group creative work will 
be encouraged and idleness will be depressed ; if they 
fall in the second, the result will be the reverse.” 

The roots of this doctrine lie in the rich field of 
medieval thought and reach down to Anstotle. From 
the standpoint of the functional theory, the justification 
of property tests in the fact that property, when wisely 
used, is for society a necessary condition of its health and 
efficiency and of its continu^ existence. This was the 
argument of Aquinas. The Fathers, particularly Basil 
and Ambrose, had, contrary to the Anglo-American 
legal theory, dogmatically contended that private pro- 
perty was opposed to natural law because all things had 
been given to men in common. Aquinas stated their 
arguments with characteristic fairness and neatness and 
refuted them by showing that the establishment of 
private property is due not to natural law but to positive 
law or human agreement and that it is not therefore 
contrary to natural law but is added to it by human 
reason. But Aquinas did not stop here. He wisely saw 
that merely because it was lawful to possess property 
it did not follow that property was necessary. His 
argument is the first complete justification of property 
and was adopted exUnso by those who followed him ; 
and it was never improved upon. Property “ is neces- 
sary to human life for three reasons ”, he wrote.* 

> Shmmu Tbtoittffm, z, 2, 66, 2. (Translated by the Fathers of the English 
Dominican Proving 1918 } 
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“ First because every man is more careful to procure 
what is for himself alone than that which is common to 
many or to all : since each one would shirk the labom 
and leave to another that which concerns the com- 
munity, as happens where there is a great number of 
servants. Secondly, because human affairs are con- 
ducted in more orderly fashion if each man is charged 
with taking care of some particular thing himself, 
whereas there would be confusion if everyone had to 
look after any one thing indeterminately. Thirdly, 
because a more peaceful state is insured to man if each 
one is contented with his own. Hence it is to be 
observed that quarrels arise more frequently where 
there is no division of the things possessed.” Although 
Aquinas does not mention Aristotle, it is almost certain 
that the discussion of property in the ’Politics^ was the 
foundation of his argument.* 

We are now brought to the point of our inquiry : 
Is the functional theory of property a sounder and more 
useful theory, from the standpoint of legal thinking, than 
the traditional natural law theory? We saw at the 
outset that there were two basic problems of property : 
(a) the estabhshment of a theory of property m accord- 
ance with which it would be ethically possible to justify 
private property ; and (b) the establishment of a principle 
from which it would be possible to deduce the proper 
distribution of wealth. We have seen in the occupation 
theory, the labour theory and the personality principle, 
the important historic attempts, and their limitations and 
merits, to meet one or the other or both of these problems. 
To what extent does the functional theory overcome the 

< Pohtut, U., 5. 

* 5 Ctdyle, M ubmtl Pobtttd Tbtory m tbt Wut (19*8), 18. 
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ttaditional difficulties that stand in the way of successful 
solution of the problems ? 

It may be said at once that the functional theory has 
little to offer towards the solution of the second problem, 
the determination of the principle in accordance with 
which wealth should be distributed. From the stand- 
point of the law it is, however, no weakness in the theory 
that it is addressed solely to the question of the justifica- 
tion of property. The determination of the principle in 
accordance with which wealth should be distribute lies 
within the province of the law as well as within the 
province of economics, political theory and ethics ; 
but it is a problem the solution of which, from a practical 
standpoint, is a task that belongs to the future. 

At first sight it would seem that the functional 
justification of property is too simple, that mankind’s 
search through the centuries for the rational basis of 
property should lead to a grander and more difficult 
concept than that which Maitland’ would term a principle 
of mere expediency. But if there is one thing the history 
of ideas of property has taught us it is that there is little 
likelihood that an a priori principle will ever solve our 
difficulties. “ The justification of property ”, writes 
Rashdall,* “ must depend not upon any a priori principle 
but upon its social effect ”, and it is upon this basis that 
the functional theory defends certain forms of property. 
The simplicity and ^ectness of the functional standard, 
which increases its ease of application, is indeed one of 
its merits. 

To the law the functional theory has two contribu- 
tions to make. It offers, first, a rational justification of 

' Cf. I Maitl a nd . CoUttttd Vapart (1911), z8} 

< Philotopfakal Tbeotjr of Ptopert7 in Pnptrty, Its Dfitits and 68. 
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a primary legal institution in place of the untenable 
theory by which the courts have attempted to justify it. 
The functional theory rests its justification of property 
not perhaps upon the only tenable ground but at least 
upon a ground that is ethically sound. Secondly, it 
offers a standard for discriminating between those forms 
of property which should be encouraged and those 
which should not. Long ago, when limitations upon 
property became necessary, legal thinking freed itself 
from the absolutism of natural rights, and the functional 
theory is not needed as a hberating agent.' Property 
is constantly being confiscated without compensation 
on the ground that it promotes the health, safety, morals 
and general welfare of the people. The abolition of 
slavery, the enactment of the prohibition law, which 
deprived brewers and saloon-keepers of milli ons of 
dollars of property, prohibited “ uses ” under zoning 
laws, the destruction of property infested with pests 
injurious to plants and fruits, the abolition of private 
office, the forbidding of employment of miners for more 
than eight hours a day, and the enactment of a law 
prohibiting a street car passenger to sell his transfer, are 
common examples. The functional theory enables us, 
at least as a beginning, to discriminate between types of 
property, so that we may encourage those which are 
ethically legitimate and discourage those which are not. 

2. Contract 

Fidelity to promises among primitive peoples is 
a duty which, within certain limits, is of such general 
recognition that it can be regarded as a characteristic of 

I “ The idea of abcolutism in the uae and enjoyment of out ptopetty haa long 
stnoe been exploded.” OfB0yan ▼. Hubiami Ai/rtmtut Co., 128 Ky., x8z, 108 
S.W.a,7(^). ^ 
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this stage of social life. Among most pdmitive tribes 
nothing can induce the members to break any agreement, 
however informal, which is entered into,* Among the 
Zulus, for example, it is remarked that “ in matter of 
trust — often tacit — ^fidelity is shown amongst themselves 
which would be remar^ble where written contracts 
were in force.”* And this is tme, with few exceptions, 
of most uncivilked peoples. This honesty even extends 
in some cases to individuals who are not members of the 
tribe, and traders can, with safety, allow the fullest 
credit, although it would be a mark of superior resource- 
fulness to obtain the goods from traders by stealth if the 
opportunity present^ itself. Occasionally members 
of a tribe ^splay a greater honesty in dealing with out- 
siders than with their fellow members. The Eskimo of 
Bering Strait, for example, can be trusted to pay in full 
any debt incurred to a white man but will rarely return 
any object borrowed from a member of the tribe. The 
lender is by custom prohibited from asking for its return 
and does not hold the borrower to account for failure 
to return it. If he can lend it, the borrower reasons, he 
has more than he needs and there is thus no necessity 
to return it.* The basis for the requirement that 
promises be kept and that agreements be carried out in 
good faith seems to lie principally in the fact that 
deception is seldom if ever practised for its own sake but 
with the expectation of the deceiver benefiting himself 

> X Wettennaick, Moral Lhas, Chapten XXX -1 , 2 Bnflipilt, Tit Metiers 
(1927), 104, 125. Westetmaick, with his customaiy thotouglmeas, can be 
iq)on to havc collected most of the examples. 

* Til Natans ef Saatb AJhta, tbesr Esommte aai Soetal Combtioa. Ed. fay the 
South African Native Races Committee (1901), 37. Quoted 2 Bd&ult, Tit 
Metiers, 104. 

3 Ndsoo, The Eskimo about Beting Sttatt, Eq/iteeati Aaaaal Report of tie 
Btartaa of Eibaohgy (1899), Pan 1 , 204. 
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at the expense of the peison deceived.* Jheting’s* 
suggestion that man was originally a liar and that veracity 
is the result of progress is not, as Westermarck has 
shown, consistent with facts. “ Language was not 
invented ”, writes Westermarck,* “ to disguise the truth 
but to express it.” It is sometimes supposed that 
animals exhibit deceitfulness, but cautious students 
regard the examples as a piece of the observers’ inferences 
and not as evidencing motives of fraud on the animals’ 
part.^ 

Promises and agreements are an important feature of 
all forms of social organization. In all social orders a 
considerable portion of every individual’s wealth is made 
up of what another individual has promised to bestow 
upon or do for him in the future, ilius, throughout all 
societies, promises have a vital economic significance. 
But although the essence of a contract is a promise, not 
all promises, as mdividuals, to their sorrow, are some- 
times told by the courts, arc contracts. “ To say that 
agreements and promises have existed in a remote 
antiquity is one thing ”, writes Holdsworth.* “ To say 
that such agreements were enforceable at law — ^were 
contracts — is quite another.” A brief consideration of 
the function and nature of promises in social orders 
different in form from that in which Anglo-American 
and Qintinental legal concepts prevail may perhaps 
throw some light upon this attempted distinction and 
upon the foundations of contract in general. 

’ 2 Westetniarck, op. at supra p So, note i at 1 1 1 

> 2 Zwtek tm Retbt (1877), M 

3 Op. at. supra p 80, note i at 125. 

4 Llo^ Morgan, Ammal Lift and Inttibgmci (1890), 401 , see also Hobhouse, 
Mind in Evolution (1926), 314 

5 2 Holdsworth, VUst, E. L. 82. 
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Contract, from the legal and economic standpoint, 
is to-day commonly conceived of as a function of a credit 
economy ; that is, it is assumed, following Hildebrand’s* 
well-known classification, that society, meaning the 
civilization of the West, has passed through three stages 
of economic development — ^barter, money and credit — 
that a credit economy is founded upon security of promise 
and, therefore, contract is in this stage more fully 
developed than in the two preceding stages, in which it 
exists, if at all, in only a rudimentary form. This view 
is one of great plausibility, and no doubt contains many 
elements of truth, but it is based upon a classificatory 
scheme of social evolution against which much criticism 
can be levelled.’ There is no doubt that social develop- 
ment or social evolution, if we employ the term in a very 
loose sense, has occurred in all social orders. All 
societies have a history and it is an important, as well as 
the most difficult, problem confrontmg the social 
historian to mark off the developmental stages of each 
social order. But the solution of the problem is, in the 
present state of our knowledge, an impossibility. The 
evolutionary schemes which have been advanced do not 
represent an historical reality and are usually contrary 
to fact. Also it is impossible to demonstrate that the 

* Hildebrand, Natural-^d-und Creditwirtschaft, z JahrbUtbtr JBr Nattonal- 
ikamme laid Stattshk (1864), 1. 

* For the modem attitude towards the conception of stages of social derelop- 
ment see Goldenweiser, £ar^ Cvnlt^ahm (1929), zo, izj, 501 , Malinowsld, 
Social Anthropology, Ejiqiehpadia mtamaea (14th ed,, 1929) ; Leroy, Essa 
d'lntndueUon CrtUamaVititdeMl'ieomimitpnmtm (192;), passim. Firth, Pnmttm 
Economies of the New Zealand Moon (1929), Chapter I and passim; Koppers, Du 
Aifebim des Mmsebluben Gemanstbaftslehens (1921} , Dobb, CaUtalsst Enltrpnse and 
Social Promss (192 j), 9 Professor Ginsberg has examined the question carefully 
and conches that tte conception of stages of growth is still necessary and useful 
and that it may be defended against the objections tidiich have been raised 
against it. He does not beheve, however, that we have enough informadon 
at our disposal at present to be committed to any particular the^ of social or 
pr ogres s ive evohinon. Studies in Soetokgf (1952), 88. 
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stages of development may not be evolutionary but 
devolutionary. Biicher’ for example, as a further 
refinement of Hildebrand’s scheme, proposes four eady 
stages of development : gift economy, gift barter 
economy, pure barter, and money barter. But it is 
equally plausible to maintain that gift economy developed 
from barter economy as to maintain the reverse. Indeed, 
as Dr Firth* has shown, this is precisely what Miillet- 
Lyer does. Biicher^ regards the customs of the Indians 
of British Gmana as indicating a transition from gift 
making to exchange. MtiUer-Lyer,^ however, cites the 
same people in his argument as an instance of transition 
from exchange to gift making. But the real point of 
the criticism against the attempt to classify cultures on 
the basis of types of economy is that at this stage of out 
knowledge we do not possess enough information to 
enable us to set up criteria of sufficient comprehensive- 
ness. Only a handful of cultures have been adequately 
studied from the econormc standpomt and until the 
economic organization of many more is known in detail 
it is a misleading task to generalize about stages of 
economic development. 

In the present condition of our knowledge, the 
essential task of primitive economics is to make clear the 
role of economic institutions in different cultures, and to 
abandon, for the present at any rate, attempts at con- 
structing chronological sequences. In this type of 
approach, the object is to see the economic institution in 
its relation to the social situation as a whole, to under- 
stand its function in society, and to correlate it with the 

> InJiutnal Et/okium (1901), Chapter II. 

* Op. dt. supra p 82, note 2 at I4ri5 

3 Op. dt. supra note i at 64-j. 

4 fiutoty of Soaal ’DonUtpumt (1920), 160-1. 
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sodal forces to which it is akin. “ The root of the 
matter lies in the fact that it is by consideration of what 
a thing does that one is likely to best understand what 
it is ”, writes Dr Firth,* in one of the ablest studies of 
primitive economics that we possess. In recent years, 
particularly tmder the stimulus of Professor Bronislaw 
Malinowski, a number of valuable studies along these 
lines have been made.* The data gathered together in 
these studies would seem to throw some light upon the 
nature and significance of contract. 

As the essence of a contract is a promise, we are most 
interested in those economic aspects of a culture which 
have to do with business arrangements for future 
exchange. Among many primitive peoples who possess 
no money and are ignorant of its function, the exchange 
of gifts is a custom which is deeply rooted in their social 
organization.’ This custom sometimes takes an econo- 
mic form in which the primary object is to obtain from 
the other party something of practical utihty, and 
sometimes a ceremonial form, in which the transaction 
has a wider social import than the mere acquisition of 
goods. The Kula of the Trobriand Islanders is an 
example of this latter type. The Kula is a form of 
exchange carried on by communities mhabiting a wide 
ring of islands. Necklaces of red shell pass constantly 
along definite routes in a clockwise direction to the men 
who are in the Kula ; in the opposite direction there 

' op. at. supra p 82, note 2 at 2}. 

3 Malmowskl, Argmauts of tbe Wtstem (1912) > Idem., Cnme and Custom 

m Sauugi Soeiety (192O , Idem., PnmitiTe Economics of the Ttobnand Islanders 
(1921), }i Ee^mte Journal, i , Idem., Economic Aspect of the inuchiuma Cere- 
momes, Festsknft OUigfud Edvard WtsUrmarch (1912) , Radchfiie-Brown, Tbt 
AjuLsmoH Islandirs (1922) , Thumwald, Dtt Gtmaud* dtr Bduaro (^21) , Mauss, 
Basal sur le don (192^-4), i L’amdt soaohgtqui, NS., 50 , Hoyt, Prtmtttvo Trade 
(1926) , Firth, op. at. supra p 82, note 2. See also Gnerson, The SUeut Trade 

(1905)- 

s For the widespread extent of this custom sec Hoyt, Prtmtttve Trade, 97-106. 
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pass bracelets of white shell. Every article travelling 
in its own direction is exchanged for articles of the other 
class travelling in the opposite direction. The acts of 
the Kula are governed by an elaborate ritual.' The 
exchange of gifts, whether economic or ceremonial, 
which frequently takes the form of a present transaction, 
is not infrequendy an arrangement which is to be 
completed in the foture.* Thus Dr Firth* writes : 

It will have been observed that this system of reciproaty in 
gifts, even in its more purely economic aspect, often mvolvcd 
delayed repayment. A person received potted birds in their season, 
and returned the compliment by sending a present of fish when 
the due time came for catching them, fti other words, the delay 
often mddent on the seasonal production of different kinds of 
commodiues rmresented a lag between acceptance and repayment. 
This was also the case with many other transactions, the donor of 
the gift being compelled to wait for a period until the return could 
be made. This amounted to a system of credit in exchange, em- 
bryomc perhaps in extent, but conceptually fully developed. Smee 
one party made his present, watted and kept his account till the 
other should repay, this involved a definite trust in the fidelity of 
the debtor. 

The system of gift exchange is founded upon the 
prmciple that for every gift received another of at least 
equal value should be returned. This principle of 
reciproaty is not confined to any one culture but has been 
observed as one of the basic social forces of a great many 
commumties, m Melanesia,^ in Rossel Island,* among the 

» Malmowski, Arg!>mmis of tbt WtsUm Paetfic, 8i. 

» Malinowski’s statement that “payments ate never deferred” among the 
Trobnanders (Primitive Economics of the.Trobnand Islanders, 31 Earn Jr. i^) 
IS hard to reconcile with his elaborate desenpuon of “ deferred payments ” m 
his Argpnaias of tht Wtstem Pacific, 187 

3 Primttvt Etommus of the Nev Zealand Moan, 415. Dr Firth adds that 
“ the second gift was often made huger than the first. This does not, however, 
correspond to any system of interest, smee the mcreased return made by the first 
recipient is m no way a reward to the donor for ‘ waiting ’. It is not the pre- 
mium for delayed repayment which is the essence of true mterest.” 

4 Malmowski, Crmt and Cnslom in Savap Soaety, Chapter IV. 

3 Armstrong, Rossel Island Money (1924), 34 Etonomte Joamal, 423 , Idem., 
Hostel Island (1928), 39. 
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Banato of New Guinea’ and among the Otokaiva of 
Papua.* In Maori speech the term tttu is used to denote 
this concept and Dt Firth suggests that it be adopted as 
a general descriptive label, following the examples of 
mana and tahoo, words also of Oceanic origin.’ In the 
social orders in which the principle of reciprocity 
operates it is found that it permeates the entire social life 
and is not restricted merely to economic transactions. 
It is one of the dynamic forces of the community. If, 
for example, a member of another tribe is killed, the life 
of the slayer or of a relative is demanded as utu. 

The ^orts of students of primitive economics to 
account for the forces underlying the principle of 
reciprocity are comparable to the attempts of jurists and 
philosophers to formulate a satisfactory theory of enforce- 
ment of promises as a standard in contract. Mauss^ 
believes that the principle of reciprocity can be explained 
by the common idea of primitive people that when 
property is transferred, a portion of the donor’s person- 
ality is transferred with it, thus giving the donor magical 
powers which would be exercised to the great moral, 
physical and spiritual damage of the donee unless repay- 
ment were m^e. Professor Raddiffe-Brown’ and Miss 
Hoyt® account for the principle on the ground that it is 
an expression of goodwill. The donor has expressed 
his goodwill by making the gift, and only a repay- 
ment ran express the s imilar sentiment of the donee. 

' TbumWd, Dtt Gmeimit tier Binaro, lo. 

> Williamf, Orohasva Soaetf (1930), 517 

s Op. dt. lupra p. 82, note 2 at 413. 

* Op. at. tupta p. 84, note 2 at 49. Cf. Ciavley, Aiys/teHue (and ed. 1927), 
»9J- 

3 Op. at. tupta p 84, note a at 237. 

^ Op. at. tupta p. 84, note a at 105. 
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Dr Thumwald* believes that it results from a variety of 
causes. He points out that it is often suggested by 
differences in natural surroundings, such as the contrast 
between the mountains and the coast lands. Thus the 
hill tribes provide the Makeo, who inhabit the southern 
coast of New Guinea, with feather ornaments, stone 
axe-heads and clubs, while the latter reciprocate with 
shell ornaments and fish. Professor Mahnowski* thinks 
the principle is rooted in economic self-interest and social 
vanity. Dr Firth,* although he presents his views with 
certain qualifications, regards the ideas of conciliation 
and self-protection as being the root elements of recipro- 
city : in society man must conciliate his fellows, com- 
promise with them and make concessions to them ; but 
he can pursue this policy only so far ; his fellow men are 
no more altruistic than he is, himself, and he must 
therefore protect himself and insist on receivmg his due. 

In the absence of a system of law as it is known in 
more complex cultures, the positive sanctions which 
impel an individual to fulfil the obligations of his 
agreement are three^ : (i) the possibihty that, in the 
future, he might be deprived of the opportunity to 
trade ; (2) the fear that his reputation and social prestige 
would suffer ; and (3) the dread of witchcraft. Wester- 
marck, as we have seen above, beheves that the con- 
demnation of bad faith is to be accounted for generally 
on the ground that he who breaks a promise usually 

* EcoHomus tn Pnmtim Commtmhes (19)2), 146. “ The idea of requital ”, 
Di Thumwald adds, ‘ ‘ like that of remuneration, appears to be one of the onsinal 
reactions of mankind. When applied to wrong i^cted, the result is the Uood 
feud, and when applied to gifts, the reaction tues the form of exchange or the 
development of tr^.” Ibid., 141 

* Cnm and Custom, Chapters IV-V. 

» Op. at. supra p. 8x, note 2 at 421-6. 

* Firth, op. at. supra p. 82, note a at 41 1, aWestetmarck.Mera/IdMU', 109-56. 
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commits an injury against another person, and that this 
act calls forth sympathetic resentment and becomes an 
object of moral censure. The positive sanctions just 
enumerated are, however, an expression of the principle 
of reciprocity — utu — ^which, as Malinowski’ was the first 
to demonstrate, amounts in simpler cultures to a system 
of law as distinguished from a mere rule of custom.’ 
This system of law, which as we saw governed all the 
phases of tribal life, consists of a body of binding 
obligations which is recognized as specifying rights of 
one party and duties of the other, “ kept in force by 
a spe^c mechanism of reciprocity and publicity inherent 
in the structure of their society.”* The important point 
here is that the savage has law as well as custom and that 
it is law, in primitive communities, which enforces 
agreements. 

Students of primitive economics have made it 
abundantly clear that agreements and arrangements for 
the future are an integral part of the social organization 
of many of the so-called simpler cultures and that these 
arrangements and agreements are enforced by means of 
compelling sanctions. For the legal thinker the impor- 
tant question is : Is it possible to distinguish in an 
adequate manner the agreements of the peoples of the 
simpler cultures from what ate legally known as contracts 
or are these agreements in reality contracts ? This is 
a question which would seem, for the legal theorist at 

I Malmowiki, Crpm mtd Custom, Firt I, paaum. 

* Siq>ra p. i8. 

3 M^owsld, Omw oud Custom, 58. It should be tdded that the system 
Malinowski is drserihing is not merefy what the Getmans “ SittUchkeit ”, 
or the system of habitual or customary conduct, ethical rather than legal, which 
rtnhnui es all those ofaligattoos of the citizen wl^ la '* iMd form ” or “ not the 
diing” to disregard (Haldane, Hi^ier Naaooality (W13), 58 Am. Bar. Assoc. 

)9)> ; functionally, it u a system of law. C£. supra p. 18. 
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any rate, to be of considerable significance ; it is also 
a question which is easier to state than to solve. For 
practical purposes perhaps it makes little difference what 
the assumptions of a subject are so long as the results 
appear to be satisfactory. But there is one lesson that 
mathematical analysis has taught us in recent years, 
and that is, in the words of Mr Tawney, that it is a wise 
philosopher who knows the source of his own premises. 
And no field of the law bears more serious testimony to 
the tmth of this point than the field of contract. 

It is important, before undertaking to say whether 
or not the agreements of the peoples of simpler cultures 
are in reality contracts as measured by our modem 
concepts, to know fiist what a contract is. Professor 
Corbin’s* careful analysis of the term is perhaps the most 
useful starting point. Professor Corbin, after first 
stating the meaning of barter and gift,* defines contract 
as foUows : 

If A has apples (or land) to sell, and B has no money, a barter 
of apples for money is not possible ; but A may be willmg to 
dehver his apples to B in return for B’s promise to pay money in 
the future. If B agrees to this, receives the apples and promises 
to pay the money, a new physical relation exists as to the apples 
but not as to the money. As in the case of barter, or gift, soaety 
creates numerous relations between B and all other persons ; as to 
the apples, he has rights in rtm against such other persons. B’s 
nghts are property rights and not contract rights. But the position 
of A is very different from that of barter. A has no money, and no 

* Ofifer and Acceptance and Some of the Resulting Le^ Relations (1917) , 
a6 Yait L. J., 169. Reptmted with levisions, StUtltd VMiAngs on the Law of 
Contracts fiom Ammean md Et^sb PtnoScalt (1931), 170 

* Professor Corbin defines batter and gift thus : Barter “ A mutual, present 
exchange of lands or chattels creates no contractual duty. If A has apples to 
sell and B has money, A may ofo the arales to B for the money. B may 
accept by dehvering to A the possession cd the money. Such a tra n sac t io n is 
battn.” Gift . “ U A has lands or chattels and executes a gift to B, tHiich 
B accepts, there are acts of cfla and acceptance and there is mutual assent, 
yet no contractual obh^mon is crea t ed.** 
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lights in rem, good as against third persons who are not consent- 
ing ; but a promise has been made to A by B, the fulfilment of 
which is commanded by organiaed socie^. If B fails to keep his 
promise, society will at A’s request ezerdse compulsion against B, 
but will exercise compulsion against no other person. Special 
legal relations exist between A and B, A having a rlaim against 
B that he has against no other person, and B having a duty that 
rests upon no other person. These relations, with certain others 
that will not here discussed, consUtute the obligation; and 
since they arise from expressions of mutual consent, they are 
tract. A’s special right against B is called a nght in personam. 

The heart of this definition, so far as it bears upon 
the point under discussion, is the meaning to be attadied 
to the clause “ a promise has been made ... the 
fulfilment of which is commanded by organized society.” 
All the essential elements set out by Professor Corbin are 
present in the agreements of the peoples of the simpler 
cultures' with the possible exception of the element of 
societal “ command ” and it is the nature of this element 
which would seem to determine whether or not there is 
any ground for distinguishing such agreements from 
contracts. Professor Corbin* has elsewhere defined 
what he means by the term “ command ” when employ- 
ing it in contexts having the above significance : 

When we say that scxacty “ commands ” we do not mean that 
someone is shoutmg hortatory words at B from a housetop or from 
a throne, although there may be such an actual shout (as when 
the traffic pohceman says “ stop ” or “ move on ”). We mean 
generally no more than that there is in some degree a uniformity 
of sodctal action and that unless B conducts himself in a certain 
manner this societal acuon will be detrimental to B, 

Had Professor Corbm stopped at this point there 
would certainly be no ground for distinguishing the 
agreements of savages fcom the contracts of so-called 

* The use of the terms “ nght ” and “ duty ’* uldmately flows, of course, 
from the concept of societal command. 

‘ Rights and Duties (1924), jj Yale L. J., joi. 
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civilized nian. But he shows further that the heart of 
his — and the general — conception of societal action (and 
thus ultimately of contract) “ lies in the ‘ sanction ’ and 
only in the ‘ sanction 

If It consists of action in accordance with some rule of general 
application by the executive or judicial representative of an organ- 
ic governmental soaety the right and duty being enforced are 
recognized as jural. If the action detrimental to B is solely by 
individuals who are not representatives of such a society, the right 
and duty, if any are moral. 

Here, I am inclined to thinic. Professor Corbin is 
defining “ law ” and that his analysis has brought him to 
Holmes’s* and Cardozo’s* conception of “ law ” as a 
prediction of what the courts will do in fact when the 
authority of an established principle or rule of conduct is 
challenged. On the basis of this concqition of contract 
as a promise “ the fulfilment of which has been com- 
manded by organized society ”, there is plainly a distinc- 
tion between the agreements of primitive cultures, and 
the contracts of advanced cultures, as there are no 
executive or judicial representatives of organized society 
in primitive cultures, and there are no courts or agencies 
for the administration of justice in any way comparable 
to courts. We are thus forced to ask whether or not 
the present conception of “ law ” is altogether accurate. 
As we have seen above,’ the law ” of primitive and 
advanced cultures is functionally identical, but that 
definitionally there appears to be a real distinction. 
From this point of view it would follow that the “ agree- 
ment ” of primitive cultures and the “ contract ” of 
advanced cultures are, from the functional standpoint, 

' OUbtttd Paptrs ( 1921 ), 173 . 

* Tb* Growth of tbt Law (192.^, 52. 

3 Sapia p. 18. 
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identical. Both answer the same economic needs, play 
the same role in the soda! organization, and serve the 
same ends. If, on the other hand, there is a real distinc- 
tion between the two systems of law it follows that there 
is a real distinction betwMn primitive and advanced 
agreements. Should the difficulties which at present 
stand in the way be resolved and the two systems of law 
be embraced within the same definition then the present 
distinction between the two forms of agreement will 
disappear and they will be regarded as of the same 
class. 

There is much more in this inquiry than a mete 
comparative study of cultures. “ I am persuaded ”, 
writes Mr Justice Cardozo,* “ that at the root of any 
satisfactory philosophy of growth, there must be an 
understanding of what it is that is to grow, a philosophy 
of genesis or birth.” We are inclined to take our 
assumptions for granted, and to work in the midst of 
a subject rather than backwards towards the beginning. 
But a subject cannot advance beyond the limits of its 
assumptions, and if the assumptions, even though they 
are fictions, are ill-conceived, the effect on the subject 
sooner or later is disastrous. This is not to say that 
either the functional or the definitional view is to be 
preferred, although I am inclined to think that fresh 
insight, development and new power will probably 
result from the adoption of the functional view. Primi- 
tive economics here warns the jurist that in the field of 
contract he perhaps neglects his assumptions at his peril. 
Further investigation may show that there is substance 
in the warning or that there is not. In either event, 
the foundations of contract will be kid a little deeper. 

‘ Op. dt. tupta p 91, note z at j). 
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When we pass from the special field of primitive 
economics to the general field of economics we are faced 
with an anomalous situation. There is an immense 
amount of discussion of the functioning of the contract 
institution, such as credit, investment, and free contract, 
but almost a complete absence of a consideration of 
contract as such. The classical economists ignored it 
and to-day, for all practical purposes, it is still apparently 
outside of what economists choose to regard as the 
domain of their subject, although both Ely* and Gam- 
mons* would seem to have called attention to it with 
sufficient force. All that the economist apparently 
desires is that the law provide society with a sufficiently 
flexible, simple device — a frame-work highly adjust- 
able, a frame-work which almost never accurately 
indicates real working relations, but which affords a 
rough indication around which such relations vary, 
an occasional guide in case of doubt, and a norm of 
ultimate appeal when the relations cease in fact to work.”® 
The economist would probably quarrel with the doctrine 
of consideration and would agree with Professor 
Lorenzen* that deliberate promises as such, when certain 
formalities are complied with, should be enforced. But 
few economists have spoken on the subject and there 
exists no such body of doctrine or discussion that would 
make it worth while to set out the views that have been 
expressed. 

‘ Propirty aid Confnut (1914). 

^ Li^il Pmadaitonj of Cajutahjm (19x4). 

s Llewellyn, What Price Gxittact? — ^An Essay in PerspecUve (1931), 40 YaU 

t-. 704 

4 Causa and Consideration m the Law of Contracts (1919), 28 YaU L. 
6x1. See also Walton, Cause and Consideratioo in Contract (19X}), 41 E. Q . R., 
306. 
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3. Succtssion 

Legal theory is in accord with the classical economic 
doctrine which holds that inheritance cannot be deduced 
from the right of property and is not a natural right.' 
The establishment of the inheritance tax has been a 
matter of statutory enactment, and thus economists have 
been concerned with its ethical justification to a fat 
greater extent than have the courts. Beg innin g with 
Bentham,* who proposed that intestate inheritance be 
abolished, the ethical basis of the inheritance tax formed 
one of the prmcipal themes of economists of the nine- 
teenth century,^ but no unanimi ty has been reached with 
respect to the ultimate ground upon which such a levy 
should rest. In the United States, since "Eyrt v. ]acoh,*' 
the tax has generally been sustained on the ground that 
inheritance is a privilege upon which the State may place 
any burden it sees fit, and this would imply that it is 
etWcally permissible for the State to charge for this 
privilege.’ There is much to be said in favour of this 
view, especially from the legal standpoint, and ia the 
absence of a theory which is not altogether free from 
criticism, it serves well enough. 

Present-day discussion, having accepted the inheri- 
tance tax as a fait accomph, has passed beyond the con- 
sideration of the nature of inheritance and the justification 

* Wuconun if the ooty pititdiction out of step. Numemaeber v. S/ati, 
129 Wif. 190, 108 N. W., 627 (190Q. 

* Supply without Buiden , ot Escheat Vice Tasatioa (1795), 2 Works, 585. 

3 For the histo^ of the economic theory sec Shulct, Tit Taxatson of 

Inbtnttmrt (1926) ; ^gman, Esi^s sn Taxatson (loth ed., 1925}, Chapter V ; 
West, Tbt Inhtritanct Tax (1908). 

* 14 Gratt 422 (Va., i8j8J, 

3 Shnltt, o^ at. supta note 3 at 18} ; Carpenter, Tunsdiction over 
Debts for ^ Purpose c£ Admtni^don, Garnishment and Taxation (1918), 
31 Hara. L. JL, 905, 919. 
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of a tax upon it, to factual studies of the administrative 
and economic aspects of the tax, and to studies of 
possible reforms in its application.* These are matters 
which, in so far as they concern the law, are, for all 
practical purposes, outside the province of the courts, 
and rest almost entirely in the hands of the legislatures. 
The courts will do httle more than see that the provisions 
of the tax do not oflFend constitutional guarantees. 
Proposed reforms in the application of the tax reach from 
Rignano’s* plan to extend the graduated principle — now 
apphcable to the amount of inheritance and the degree 
of relationship — ^to the time or period when the property 
was acquired, to Harlan E. Read’s^ proposal to abolish 
inheritance altogether. There is no lack of economic 
guidance for proposed reforms m inheritance taxation, 
and at this late date it would be an act of foolhardiness 
on the part of a legislature considering reforms to ignore 
the factual studies and analytic assistance which economics 
has placed at its disposal. There is here no conflict 
between legal and economic theory ; economics offers 
suggestions for various reforms in the details of the tax, 
the adoption of which would be a result of soaal pressure, 
and, m certain extremes, a result of the class struggle ; 
but in their approbation of the levy as a proper fiscal 
device economic and legal theory are m agreement. 

4. Money-lending 

Professor Holdsworth^ has best summed up, from 
the legal position, the point of conflict between law and 

* See Shultz, op at supra p 94, note 3 at 172 for a discussion of the 
new literature. 

* The Socud Stgfp^mut of tbt Inbmttaut Tox (1924). 

3 Tit AhobUon of Inbmtanc* (1919). 

^ 8 Htst, E. L., 100. 
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economics on the question of sumptuary legislation 
designed to control the rate of interest. 

At no tunc can the state be wholly indifferent to the use which 
the owners of property make of their property. More especially 
must it interest itself in the actions of those who, having a sum of 
ready money at their disposal, seek, without risk to themselves, 
to exploit the needs of poorer or less fortunate men, and to exact 
from them a reward for the loan of this money. Thus, at all times, 
the relations of the lenders of money on onerous terms to those in 
need of pecuniary assistance, require to be watched carefully, lest 
the processes of the law be used for the purposes of the most 
gnevous oppression. In this country a very short cxpenencc of 
the consequences of allowing lenders and borrowers to make what 
bargains they please has been sufficient to demonstrate this fact ; 
and this century has seen the state resume a control, which it had 
abandoned under the influence of the a ^ort theories of Bentham 
and of the pseudo-saentific laws of the school of latsses^ fatrt 
economists. In this, as m othei cases, these so-called laws placed 
obstacles in the way of necessary legislative changes, some time 
after the purely temporary pohtical and economic conditions, 
from which they were deduced, had ceased to exist 

Here Professor Holdsworth has given the traditional 
legal statement of the problem of the regulation of the 
rate of interest, but he has not, m this mstance at least, 
followed his customary practice of stating fairly and 
accurately the position of his opponents. It would 
seem from his statement that there was but one problem 
involved — ^the problem of whether or not the State 
should protect the indigent in their relations with 
money-lenders. To-day, economic as well as social 
opinion would condemn as ethically indefensible a 
doctrine which would be an obstacle to the extension of 
such protection, and Bentham,* in refuting the notion 
that one purpose of the usury laws was the protection of 
indigence against extortion, was refuting it, not with 
reference to statutes regulating the business of making 

> letters tn Dtfmtt of Uftpj (1787). 



ECONOMICS 


97 


small loans, but with reference to statutes fixing a 
maximum interest rate on monetary transactions. Ben- 
tham’s arguments were directed at the Statute of Anne‘ 
which fixed the rate of interest at five per cent. ; this 
statute was repealed m 1854,* as a result of his arguments, 
and no similar statute has been re-enacted in England, 
although the Statute of Anne has been the model which 
most of the American statutes regulatmg the interest rate 
have followed. In 1900 the English Money-lenders Act* 
was passed, but this statute is aimed at the professional 
money-lender and does not attempt to fix a maximu m 
interest rate.+ Thus there are two problems — and not 
one, as Professor Holdsworth would seem to mdicate — 
which have to be considered m connection with the legal 
regulation of usury : {a) whether or not statutes fixing 
a maximum mterest rate on credit transactions are 
necessary, and {b) whether or not statutes regulating the 
business of makmg small loans ate necessary. From 
the earliest times it has been a task of seemingly endless 
difficulty to explain why a lender should receive in return 
not only what he lent but something in addition.* 
Marshall® beheves, in view of the conditions obtaining in 

’ 12 Anne st 2 c i6. s 63, 64 Victoria c 51 

* 17, 18 Victoria c 90 

*■ Hie court can give relief if “ the interest charged in respect of the sum 
actually lent is excessive,” or if “ the amounts chargra for expenses, mquines, 
fines, bonus, premium, renewals, or any other charm, are excessive,” or if 
“ the transaction is hai^ and unconscionable, or is otherwise such that a court 
of eqidty would give rehdf ” Ibid , op. at. supra note 3. For an analysis of 
the English Moneylender’s Act, 1927, see Orchard and May, MongiltiuUr^ m 
Great o^tatn (1933) 

S For the history of usury and usury theories see I Ashley, IntroebicteoH to 
Et^tsb Etonomu Hts/on ami Theory (1919), Fart I, Chapter HI, Part II, 
Ch^terVI, Bnssaud, Low (1912), 519 seq. , Tawney, 

Intt^uction to Wils^, Dueourse Usury (n d.) ; Bdhm-Bawerk, Captial 
and Irtterest (1890) , Ryan, Useay atrdU stay Laws (1924). 2 Palgrave, Duftoreaty 

ofPoAtitai Exmtotty (1894), 429. 

® Prtatiplts of Eeortomus (84 ed. 1930), 584. Cf Pobtres of Anstotlc (Jowett’s 
trans., 1883), Notes, Bk. I, 10, 3. 
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rudimentary societies, where there are few openings for 
the employment of fresh capital in enterprise, and 
anyone possessing property that was not neednl for 
immediate personal use would seldom forego much by 
lending it on good security to others without charging 
any interest for the loan, that it is an open question 
whether or not it is to the public advantage, m such 
societies, that people should be encouraged to borrow 
wealth under a contract to return it with an increase after 
a time. In Ancient Babylonia, and among the Greeks 
and the Romans, the taking of interest was an estabhshed 
custom' ; accordmg to Taatus' it was unknown among 
the Germans ; it was also forbidden by the Mosaic law* 
and the Koran.* Aristotle was the first to oppose 
usury upon theoretical grounds. His argument, which 
was to have a wide influence in the following centuries, 
was that the “ term usury (roVoy), which means the 
birth of money from money, is applied to the breeding 
of money because the offspring resembles the parent. 
Wherefore of all modes of makmg money this is the most 
unnatural ”* ; in other words, that money itself is 
barren, and that to derive interest from it is unnatural. 
In the Middle Ages, usury was condemned by theologians 
and lawyers upon the authority of the Gospel precept 
“ Lend, hoping for nothing again and upon the 
Mosaic law, but mainly upon the distinction in Roman 
law between eonsumptiblesy things such as com, that are 
consumed in use, and fm^hksy such as a house, which is 

' Ryan, op. cit, supni p 97, note j , Palgtave, op at supra p 97, note j, ibid. 

^ Germama (Loeb, ed. 1914), Cbaptet XXVI 

3 Lev. zxv. 35-7 , Deut. zxui. 19-ao. 

4 6 Sacred 'Boohs of the East (1880), 44, The Qtcr'Sn 11, 275 

3 Pobtus, I, 10, J (Jowett’s ttans.). Cf Mercbant of l^emee, where Antonio 
taunts Shylock wi& taking “ a breed for barren metal ’ Act I, Sc 3 

6 Luke VI. 3j. 
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not consumed by use. Money belonged to the first 
class, so that to demand usury was, as it were, to sell 
a thing, and then make a charge for the use of it, which 
was unjust.* But by the end of the fifteenth century 
economic conditions had so changed that it was recog- 
nized that a payment for the use of borrowed money 
could be advantageous to all the parties to a contract 
and to the State* ; thereafter the history of usury is the 
history of the exceptions devised to distinguish between the 
permissible and the illegal payment for the use of money. 

Qassical economic thought since Bentham’s time has 
done much to strengthen his contention that maximum 
statutory interest rates are not only an unsettling factor 
in economic life but are utterly futile. Interest, first of 
all, is regarded as a necessity, even in a purely com- 
munistic state. Bdhm-Bawerk* and Fisher^ support this 
contention upon the ground that if exchange is per- 
mitted there will always be a difference of value between 
present and future goods. They regard the Marxian 
position as resting upon the point that the labourer 
should now receive the entire future value of his product, 
whereas they think the labourer should nim> receive the 
entire present value of his product, or should receive the 
entire future value of his product in the future. Hender- 
son,* perhaps more tenably, is of the opinion that it is 
necessary to charge interest to limi t the demand for 
capital : 

A world soaalist commoowcalth would require to retain a 
rate of interest, if only as a matter of book-keeping, in order to 

I Ashley, op at supia p 97, note j, Pt. 1, 152. 

* 8 Holdswotth, Hist, E. L 103. 

3 PostttM Tbtory of Capttai (1891), 363. 

♦ Theory of Interest (1930), 49 

3 Si^pfy and Demand (1922), ip. 
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choose between the various capital undertakings that were techni- 
cally possible. And this is the pninaiy function which the rate 
of interest fulfils in our present-day soa^. It separates the sheep 
from the goats. It serves as a screen, by means of which capital 
projects are sifted, and through which only those are allowed to 
pass which will benefit the future in a high degree. 

Economists having agreed that interest is necessary, 
the next step is to determine whether or not jliere is an 
ideal rate of interest, or more explicitly, whether or not 
there is a point above which the interest rate in credit 
transactions is unjust or mischievous. From the stand- 
pomt of either the time-preference theory, which 
conceives of interest as the premium which present goods 
command over future goods, or the equihbrium theory, 
which regards the rate of mterest as settling at a point 
determined by the pull of two economic forces — ^the 
two prmcipal theories of interest — ^the question is plainly 
answered m the negative.* The rate of interest is the 
resultant of factors which are beyond legislative control ; 
any attempt to regulate the rate of interest by sumptuary 
legislation will only result in the practice of evasions 
similar to those winked at by the authorities during the 
centuries when usury was under its strictest ban. In 
addition, attempts to control the rate of mterest some- 
times produce grave hardships, and run counter to 
well established ethical business practices. In New York 
Dry Dock Company v. American Ufe Insurance and Trust 
Companf the Dry Dock Bank, at a time when money was 
tight, borrowed £48,000 and promised to repay £^0,000 
at SIX pet cent. It was held that the reservation of 

* Ryan, op. at supra p. 97, note ] at 63-74 has an adequate aoxaint of the 
bearing of the various Uieoties of pure interest upon statutory maximum 
interest rates. 

» 3 Sand. 21J (N Y., 1846). 
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£ 1,000 on the principal sum made the contract usurious 
and that the Bank was under no legal obligation to return 
the money. As a result of this case the now customary 
statute that a corporation cannot plead usury as a defence 
was enacted in New York. But the great majority of 
American States still retain on their statute books the 
maximum interest laws which academic economic 
thought universally condemns. “ It is just as absurd 
for legislatures to attempt to fix or limit the market rate 
of pure interest ”, concludes Professor Ryan' in his able 
survey, “ as it was to attempt to fix the prices of the 
necessaries of life.” 

This is the essence of the classical position with 
respect to statutory interest rates. Economics, however, 
shares with the natural sciences the characteristic of not 
presenting a united front on aU issues. There still 
remains to be mdicated briefly the Marxian opimon on 
the subject of mterest. Marx is in at least tmphed 
agreement with the academic position in holding that 
statutory maximums are futile. Interest is conceived of 
by Marx as a function of profit, of surplus value. “ There 
IS no reason by which the idea could be justified ”, he 
writes,* “ that the average conditions of competition, 
a balance between lenders and borrowers, should secure 

‘ Cte at. supra p 97, note j at 74. Cf Reeves, A. Comparatm StattsUcal 
Study of tbt Intmst Katu PnvmbHg tn rtdtral Ktstrve Baik Citiu from 1919 to 1929 
(1951). Reeves found that the major seasonal fluctuations m the mterest rate 
were national rather than local “ but that there were considerable differences 
m the extent of these fluctuations m the respective money markets. Interest 
rates advanced m the early spring (February, March and Aprd), and then declined 
tmol they reached their low pomt of the year m Tune or July, from which they 
agam advanced during August, September, October and November, and 
declined agam in Dec^ber and January.” 

* 3 Marx, Capital (1909), 426-7. Marx however beheved that there was a 
rate cS. interest which could be termed average. This rate is more or less 
cf a uniform magmtude because the general rate of profit vanes only m long 
intervals Ibid., 450. 
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for the lender a rate of 3, 4, 5 per cent., etc., on his 
capital, or a certain percentage of die gross profits, say, 
‘20 per cent, or 50 per cent. Whenever competition as 
such determines anything in this matter, its determination 
is a matter of accident, purely empirical, and only 
pedantry or fantasticalness can attempt to represent this 
accidental character as something necessary.” However, 
if the rate of interest is subject to economic forces which 
cause it to fluctuate over periods of time, “ an average 
rate of profit has to be assumed as a legal rate even in 
many law disputes, in which interest has to be calcu- 
lated.”* But here Marx and the classical economists 
part company. The labourer receives in wages only 
enough to enable him to subsist and to reproduce his 
kind ; but he produces more than his subsistence. This 
surplus is appropriated by the capitalist who has pur- 
chased the labour-power for a subsistence wage, and it is 
from this fund that interest is paid.* Thus interest is 
condemned as robbery. The classical economists report 
periodically that this theory is dead but the present state 
of the corpse need not detain us here. It may be pointed 
out, however, that it is now generally recognized that 
the theory of Surplus Value is independent of the Labour 
Theory of Value and the maladies which seem to have 
afflicted this latter theory imply nothing with respect 
to the well-being of the former. 

There is, at this late date, no question but that 
statutes regulating the business of making small loans are 

^ Maiz, Capital (1909}, 4J0. 

* Ibid., 071. It 18 interesting to observe that Lwidus and Ostrovityanov 
m their analysis of the Soviet economy Oktbiu of Pobiteal Eamomji (19J1), 
260-1), while admitting the necessity of interest, deny that sums received 
as mterest in the U.S.S.R. are interest in the capital sense of the term, since 
they are not denved from surplus value. 
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necessary.’ In this field there is an unquenchable demand 
for credit which sumptuary legislation can never suppress. 
Countless investigations have revealed only two alter- 
natives : either small loan agencies will be permitted by 
the community to carry on their business at rates which 
are compensatory, or else the loan shark, and all the evils 
attendant upon his method of doing business, will 
flounsh. In 1916, after an extended study of the small 
loan business, fhe Department of Remedial Loans of the 
Russell Sage Foundation drafted a Uniform Small Loan 
Law, the purpose of which is to provide safe facilities 
for the small borrower. It provides for regulation of the 
business of making loans of $300 or less, specifying 
a maximum rate of interest of 3^ per cent, a month on 
unpaid balances. To date the law has been enacted in 
twenty-five states.* From the social pomt of view its 
great merit hes m the fact that loans can be made on 
a business basis to persons havmg no other security than 
household goods or the expectation of regular wages. 
The immensely valuable study of Robinson and Steams, 
Ten Thousand Small hoans^ the conclusions of which are 
based on a factual study of borrowers in 109 aties m 
seventeen states, reveals that furniture was the security 
for 90 per cent, of the loans.* The Uniform Small Loan 

* Ryan, op at. supra p 07, note j, Radin, Debt (1931), j Soc ra.,32, 

Gallett, Hilbom and May, Small Loan LepslatKn (1932) , Hanulton, The Small 
Debtor (19J3), 42 Yale L. J., 473 , Robuson and Steams, Ten Tbonrand Small 
Loam (1930} , Clark, Fimmemg tbe Consumer (1930) , Jam, Imbgmom Banhng 
tn IniSa (1929) , Raby, Tie Remlatton of PawrAroksw (1924) , Ham, Tbe Trend 
and Progress of tbe Moment to Improve Small Loot Condsttom (1921) , Moulton, 
Tbe Penanetal Ors/sms^ation of Soaetf (and ed., 1925) , Hodson, Tbe Fair Rate of 
Interest for Small Loms as made h Mongz-Len^s (192O , Smith, Tie Facts About 
tbe Smil Loan Business and tbe Seientifie Rsite of Fair Charges (1922) , Year Books 
of American Association of Personal Finance Ompames. A valuable bibliography 
IS appended to Clark, op at supra. 

* See tables Qark, at supra note i at 23 1 sq , Year Book Amenean 
Association of Personal Finance Compames (1930), 250. 

S Op. at. supra note 1 ♦ p 139. 



104 LAW AND THE SOCIAL SCIENCES 

Law docs not appear, however, to be a final solution of 
the problem and a revised draft of this law, based upon 
the experience of small loan agencies, is to be shortly 
presented to the public.’ The so-called “ 42 per cent, 
a year ” rate is one of the pnncipal provisions of the 
present uniform law that has been subject to attack, and 
in 1929 the West Virgima legislature passed a law 
reducing the maximum permitted rate of interest on small 
loans from 3^ per cent, to 2 per cent, a month on unpaid 
balances. The small loan agencies msist that such a rate 
of return does not permit them to do business and since 
the passage of the law the majority of them have closed 
their offices in that state.* To meet the contention that 
per cent, a month on unpaid balances is necessary, it 
has been proposed that a shding scale of maximum rates 
based upon the amount of the loan be adopted : say, for 
example, 4 per cent, on loans of less than $50 ; 3 per cent, 
or 3i per cent, on loans of $50 to $100 ; per cent, on 
loans of $100 to $200 ; and 2 per cent, on those from 
$200 to $300.^ The administrative measures of the 
small loan law, however, are still in an experimental stage 
and the answers to many of the problems they raise can 
be found only by such painstakmg factual analyses as 
that undertaken by Robmson and Steams. There can 
be no doubt, however, that legislation of the general 
type of the Uniform Small Loan Law is a social necessity 
and that the Uniform Small Loan Law itself is a matenal 
step in the right direction. 

> IW £oa/6, op. at. suptap lo}, note a at 244. For a discussion of some of 
the defects in the present small loan law see Fisto, The Small Loan Problem 
Connecticut Expoience (1929), 19 Am Eton R., 181, and The Small Loan 
Busmess (1951), Supplement, 21 Am. Econ.'Rm., 11. 

* dark, op dt. supra p lo), note i at 198-9. 

S Ibid at 246 
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5. Taxation 

Qassification is generally the first step taken in the 
attempt to place a particular subject on a scientific 
foundation, and while it is not of supreme importance 
so far as the legal aspects of taxation are concerned, it 
is a step which possesses sufficient significance not to be 
ignored. Contributions to public revenue, from the 
standpoint of the individual, are either gratuitous, 
contractual or compulsory.' With respect to those 
contributions which are compulsory, it is the custom of 
the courts to refer most of them to the state’s power to 
tax, but some to the pohce power, depending upon 
whether or not the imposition is for revenue or for 
regulation.' Professor Seligman,’ who is chiefly res- 
ponsible for the classificatory system of pubhc revenues 
now generally accepted by economists, beheves that this 
distinction, to a great extent, is a fiction, referable to 
certain difficulties in American constitutional law and 
to a lack of economic analysis on the part of the judiciary. 
This contention rests upon two grounds : (1) that a tax 
is no less a tax because its purpose is either regulation or 
destruction, and (2) a failure of the judiciary to distinguish 
between fees and taxes. For reasons of public pohcy, 
or because particular localities have not been granted 
taxing powers, the courts frequently uphold demands 
for money on the ground that they are not taxes but 
duties imposed for regulation. Professor Sehgman 
believes that while this may be expedient from the legal 
point of view, and there can be no doubt that in many 
cases it is, the distinction from the economic standpoint 


‘ Seligman, Essies m Taxaiton (loth ed , 192}), 400 
* 4 Cooley, luiv of Taxation (4th ed., 1924), }jio. 
s Op. at. supra note 1 at 402-6. 
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is, nevertheless, wholly unnecessary. The second point 
requires more analysis. Taxes, from the legal position, 
are classified into three groups : (i) poll taxes, (2) taxes 
on property, and (3) excise taxes.* From the economic 
standpoint, excluding, as of no importance, gifts, expro- 
priations, and fines, the sources of revenue are (i) 
quasi-public prices, (2) public prices, (3) fees, (4) speaal 
assessments, and (5) taxes,* of which (i) and (2) are 
referable to contractual payments and the remaining 
three to the taxing power. However, when the courts 
distinguish licence fees from taxes and uphold licence 
fees as an exercise of the police power Professor Seligman 
maintains that the courts are confusing taxes with the 
taxing power, and that they ate also groping after the real 
distinction between fees and taxes. This distinction is 
not synonymous with the distinction between the police 
power and the taxing power because many classes of 
fees, such as court fees, cannot be referred to the police 

^ In re MePberson, 104 N Y jo6, 10 N. E. 68j (1887) , Hattietbeirg 
Groeen Co v. Robertson, iz6 Msss. 34, 88 So. 4 (1921) , State v Sbtpman, 
290 Mo 65, 234 S. W. 60 (1911) iCroley, op. at supra p 105, note 2 at 1 18. 

* Sebgtnan defines the temu as follows (op at supta p loj, note i 21432) 

A qmst-peibhc prue is a voluntaiy payment made by an individual for a 
service or comm^ty sold by the TOvemment in the same way as a private 
individual would sell Professor Pidm has suggested that the term “ rate” 
IS to be piefetted to the term ” price betrodeletton to Pttbbc Finance (5th ed., 
1926), 60. 

A peMtc pnce is a payment made by an mdividual for a service or commodity 
sold bv the ^vemment primarily for the special benefit of the mdividual, but 
seconoarily m the mtetest of the commumty. 

A/w 18 a payment to defray the cost of eadi recurring service undertaken by 
the ^vetnment primarily m the pubhc mtetest, but cxinfettmg a measurable 
special advantage on the fee-payer. 

A speaal assessment is a payment made once and for all to defray the cost 
of a specific improvement to property undertaken in the pubhc interest, and 
levied by the government in proportion to the particular benefit accruing to 
the property owner. 

A tax u a compulsory ctmtnbutton from the person to the government to 
defray the expenses Inclined m the common mtetest of all, without reference to 
speraal benefits conferred. 
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power. The real distinction between fees and taxes, 
that is, the distinction between an imposition as a pay- 
ment for a special privilege, and an imposition as a part 
of a common burden not suscqjtible of direct measure- 
ment, is the solution which the courts have been feeling 
for in drawing the line between payments under the 
police power and those under the taxing power. The 
failure to make this distmetion has been partially res- 
ponsible for the confusion in American law from the 
standpoint of public finance in that taxes are referred 
indiscriminately, some to the police power and some to 
the taxing power. Were it not for the fact that the 
courts feel obhged to uphold or strike down certain 
levies according to whether or not the levies conform to 
juristic conceptions of public policy, and that the distinc- 
tion between the pohee power and the taxmg power is 
a convenient device in certain instances to assist in this 
undertaking, the legal classification of public revenue 
could possibly be brought in line with the more 
scientifically conceived economic classification. 

No aspect of taxation is more fundamental and more 
difficult of solution than the problem of ascertanung the 
basis upon which to determine the amount of money 
each individual should pay. The benefit principle and 
the faculty prinaple are the two most important con- 
cepts which have been suggested as the measure of 
taxation.' The principle that each mdividual should 
pay according to the benefit he receives is of considerable 
antiquity and it is the one to which the courts are, in 
the main , committed. Cooley* has, with commendable 

* For the histoty of the benefit and bculty ptuidples see Sehgman, Progftsstv* 
Taxaiton tn Theory and Praeitet (and ed., 1908), i}o-a89. 

> I Cooley, op. at. supia p. loj, note a at ai3. 
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caution, best stated the legal interpretation of the 
principle : 

If It were practicable to do so, the taxes levied by any govern- 
ment ought to be apportioned among the people according to the 
benefit which each receives from the protection the government 
affords him, but this is manifestly impossible. The ^ue of life 
and liberty, and of the social and family rights and pnvileges, 
cannot be measured by any pecuniary standard ; and by the 
general consent of civilized nations, income or the sources of in- 
come are almost umversally made the basis upon which the ordinary 
taxes are estimated. This is upon the assumption, never wholly 
true in pomt of fact, but suffiaently near the truth for the practical 
operations of government, that the benefit received from the 
government bears some proportion to the property held, or the 
revenue enjoyed under its protection ; and though this can never 
be arrived at with accuracy, through the operation of any general 
rule, and would not be wholly just if it could be, expenence has 
given us no better standard, and it is apphed m a great variety of 
forms, and with more or less approximation to jusuce and equality. 
But other considerations are uways admissible ; what is aimed at 
IS, not taxes strictly just, but such taxes as will best subserve the 
general welfare of tie pohtical soaety. 

The chief weakness of the benefit principle, that it is 
impossible to measure accurately the benefits conferred, 
was soon recognized by economists, and led to its 
abandonment and the adoption of the faculty theory in 
its place. This theory holds that the measure of taxation 
should be the abihty of the individual to pay ; it is the 
theory which, with certain necessary modifications, is 
adopted to-day,‘ although it is itself far from being free 
of difficulties, chief of which is the meanmg of the 
term “ ability to pay Various attempts have been 
made to give this phrase a more practical significance. 

I Plehn, Introductwn to PMk Ftmater (5th ed., 1926), 91 , Hunter, Om/mu- 
of PiMie Fmatiei (1921), too , Seligman, Ess^s m Taxation (joth ed , 1925), 
540; Sbiitas, TAri<>MW^P«MirpMi»Mr(i924), 164, Jenaen,Problems 0/ PMe 
Fmanct (1924). 110-12, Bastable, PMtc Fmanct (jtd ed., 1905}, Bk. Ill, 



ECONOMICS 


109 

Professor Carver’s" principle of minimum sacrifice, which 
received its most acute elaboration and final statement in 
the hands of Professor Edgeworth,* is perhaps the most suc- 
cessful effort in this direction. Under the Elizabethan poor 
law, inhabitants of the parish, which was the unit for the 
assessment of rates,® were assessed “ according to the 
ability of the parish — a phrase which was interpreted 
to mean property.® In American colonial legislation 
the terms “ ability ” or “ faculty ” were regarded as 
synonymous with “ property ”,® but later “ faculty ” 
was mterpreted to mean revenue or mcome.^ The 
theory of the general property tax was that property was 
a satisfactory measure of ability, and in early communities 
this is to a certain degree perhaps true, but m a credit 
economy the equitable assessment of the multitudmous 
forms of property becomes an impossibihty and there is 
a shift from property to mcome as the measure of 
ability. But although the substitution of income for 
property marks a considerable advance, there still remain 
obstacles to overcome. Sir Josiah Stamp® has mdicated 
six difficulties which must be considered when income is 
used as the measure of ability. These may be summarized 
as follows : 

(1) Quantitative — ^Is the amount of income the sole criterion ? 

(2) Time element — ^Is not the amount of income plus the 
element of the period over which it accrues a better standard ? 

' The Ethical Basis of Distnbuuaii, 6 Atmals of the Ammem Atadai^ of 
Pobtteal and Soetal Science (1895), 97 

» The Pure Theory of Taxauon, z Papers Relating to Political Economy 

4 Holdsworth, Hut. E. L 157 

* 43 EU2 c 2 

5 S^gman, Progrusive Taxation, zoj Carman, Tie History of Local Rates 
in Etula^ (2nd ed , 1912), 22 seq. Cf 72 

* Op dt. supra p loj, note i at j8 

7 (te. at. supra p loj, note i at 206 

* Tie Fnmiamental Pnnaples of Taxation (1921), 14-ij. 
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(3) Pure income — Is the income pure income without waste or 
return of capital ? 

(4) Earned income — ^Is the income dependent upon the con- 
tinuance of the worker’s efforts or has it a reserve behind it ? 

(5) Domestic drcumstances — ^How much, due to personal and 
domestic conditions, is the worker free to spend ? 

(6) Economic Surplus — ^Did the worker receive anything in 
excess of the sum required to mduce him to give his services 
or lend his capital ? 

It is perhaps impossible from the practical standpoint 
to devise a tax in which all six points will be given their 
due proportion. They are a sufficient indication, 
however, of the difficulties still unsolved in the problem 
of the proper measure of taxation. The benefit theory 
appears to be the proper measure for fees but it is 
impossible of application as a measure for taxes. A 
further development of the faculty theory would appear 
to be the measure that will be finally adopted and if the 
inert pressure of tradition is not too intractable, it should 
eventually find its way into the body of judicial doctrine. 

On the extensive and important question of the 
forms of taxation, economics has much valuable advice 
to offer legislators ; as an aid in the judicial interpreta- 
tion of fiscal concepts it can also be of material assistance. 
Economic thought has unsparingly condemned the 
general property tax as a failure from the triple stand- 
points of history, theory and practice, although, at the 
present time, there is a regeneration of the theoretical 
possibilities of the tax,* and it has given its general 
approval to the income tax, the two principal forms of 
taxation in the United States. It will undoubtedly have 
much more to say about the various post-war taxes of 

* Plehn, op. at. «upta p. 108, note i at 191. Stott and Latal Toxoitm of 
Proptr^t, Natioaal Industaal G>afeteace Boaid, Inc. (1930), pamm. 
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Europe, such as the sales tax, one of the two most 
productive taxes of modem times, which, under the 
pressure of expediency, have grown like mushrooms ; 
it can also supply valuable information in the drafting of 
a tax law wifh respect to its shifting and incidence. 
A notable example, as an aid in the interpretation of fiscal 
concepts, is the memorandum submitted by Professor 
Seligman* to the United States Supreme Court in 
Eisner v. Macomber^ in support of the proposition that 
stock dividends were not income, the conclusions of 
which were accepted by the majority,’ On the per- 
plexing question of the meaning of income, economics, 
if it has not yet spoken with finality, has had much to 
say ; on such unsettled problems as whether or not 
taxes on gross receipts derived from interstate commerce 
should be in lieu of state and local taxes, or in lieu of 
state taxes only, it has spoken occasionally. To what 
types of taxes states and communities should commit 
themselves, to and in what light their provisions should 
be interpreted are the most pressing of all problems of 
taxation from the standpoint of wise fiscal administration ; 
it is here that economics is a real aid to the legislator 
and the court. 

6. Business 

Within recent years there has developed a division 
of economics devoted to the analysis of the problem of 
the social control of business. This department of 

I Stnius tn Pubbe Fiiutiet (1925), 9S-123. 

* 252 U. S., 289 (1920). 

s llie legal piofe^on had no quanel with the majonty opinion on the 
economic aspect of the problem. Powell, Stock Dividends, Direct Taxes and 
the Sixteenth Amendment (1920}, 20 Co/ 556, Warren.Taxability of Stock 

Dividends as Income (1920), jj Harv. L. R., 88; ; Oark, Eisner v. Matomier 
and Some Income Tax Problems (1920), 29 YideL.J., 7;;. 
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economics, which is concerned with one of the most 
complex phases of the social order, bids fair to become 
a major division of the subject and it is the department 
which will have the most significance for the law. By 
the term “ social control of business ” is meant the 
coercion, in the direction of communal as opposed to 
personal interests, exercised through the system of social 
relationships, the sum of which constitute the entity 
society, on the process of profit making.* From the 
legal position, the chief interest in the social control of 
business lies specifically in that coercion exercised 
through the legislative and the judicial (including 
administrative tribunals) processes. While the main 
form of control is that form which may be characterized 
as legal, there are, of course, many other forms, such as 
public opinion, trade unions, trade and professional 
associations, which exercise a coercive mfluence on the 
process of profit making in varying degrees. The 
importance of the problem of control, and particularly 
the role of the law as the principal agency, cannot be 
over-emphasized, as the fundamental order of economic 
life depends ultimately on the particular system of 
control which the community chooses to adopt. 

The entire question of the social control of busmess, 
at the present time, is in so tentative a state that it is 
impossible here to do more than describe briefly the 
nature of the general theory which has been devdoped 
and to indicate the value to the law of such excursions 
into practice as have been attempted. Both C. Delisle 
Bums* and J. M. Clark® have been notably successful in 

‘ Qatk, Soaal Control of huamsi (i9zQ, i Maclvet, Soeuty, lu Stnctun 
and Cbaagu (i9)i), J-9 , Keezer, Art. BuiJneM, 5 Eacydopadia of tin Soeud 
Satmtt (1930), 81. 

* Gooemmat end Indatity (1921). 3 Op at. supra note i 
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working out the principles of the subject, although I am 
inclined to think that the chapter devoted to this task in 
Laski’s* Grammar of PolitkSy is, from the systematic side, 
perhaps of greater value. In the control of business 
three interests should be protected : the welfare of the 
industrial producer, the welfare of the consumer and the 
welfare of the investor. To the producer must be 
secured an adequate return of his labour, compensation 
for injuries mcurred during the course of his employ- 
ment, and safety in his conditions of labour, which 
include such problems as hours of labour, ventilation, 
safety appliances, light and working postures. The 
consumer must be assured a contmuity of supply and he 
must also be protected against extortionate prices and 
defective quahty in the goods furnished him. The 
investor in the typical industrial corporation, as dis- 
tinguished from the one-man business or the average 
partnership, must be protected in the service rendered 
by the corporation and the return on his investment. 
TTie social control of business implies all these things 
and, perhaps, many more, although the above outline 
would appear to mclude the basic categories. In the 
legal field, the problems raised by these issues are old 
and famili ar ones, and, if we regard ancient history here 
as irrelevant, they date at least from the Middle Ages in 
the attempts of the public authorities to regulate prices 
and wages, to prohibit actions which prevented goods 
from being brought to the open market, and to establish 
a simple procedure to enforce the payment of ordinary 
mercantile debts.* To-day, such problems are constantly 
before the courts in one form or another and it is largely 

* (1925), Chapter IX. 

^ Ashley, Emumtc Hts/oiy (1892), 181 aeq. 



1 14 LAW AND THE SOCIAL SaENCES 

Upon decisions dealing with them that economics depends 
for its material in working out its theories. At present, 
economics has little to offer in the way of a generally 
accepted ethical justification of the issues, and although 
the literature is still proportionately meagre, it has, 
nevertheless, much of importance to say with respect 
to the translation of the issues into realistic terms. 

It is in the factual studies of legal-economic theories 
in action and in the detailed criticism of these theories 
that economics, in the field of business regulation, is 
rendering a notable service to the law. Within the past 
few years a number of such studies have appeared, of 
which Bauer’s' Effective Regulation of Public Utilities, 
Keezer’s* and May’s Public Control of Business, Seager’s^ 
and Gulick’s Trust and Corporation Problems, Glaeser’s^ 
Outlines of Public Utility Economics and Berle and Means’’ 
The Modem Corporation and Private Property are among the 
outstanding works. Bauer’s study is particularly note- 
worthy for the systematic approach which is adopted, 
while the studies of Keezer and May, and Seager and 
Gulick, render distinguished service in the painstaking 
analyses of the economic theories of the courts in regard 
to anti-trust law enforcement and special problems of 
public utility regulation. The issues of which they treat 
are, however, still largely controversial and the economists 
so fat are prepared to offer their conclusions only in 
a tentative fashion. It would be inappropriate to discuss 
these conclusions in this place both for this reason and 
also because any adequate treatment would require more 
space than is here justifiable. For the present purposes, 
it is sufficient to point out the nature of the work that 

' (19*5). * (19J0) ’ (1929)- 

4 (1927). » (i9J»). 
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is being done and to mark that, for example, if the 
Supreme Court in Smyth v. Ames^ had used the terms 
“ present cost ”, “ actual cost ” and “ fair value ” with 
full appreciation of their economic significance, much of 
the controversy in this field since that decision might 
have been obviated. The courts may be able to develop 
workable and sound theories in such matters without 
benefit of economics, but if they should turn to economics 
for assistance, progress will be much more certain and 
rapid than it is at present. 

in. B. Associations 

I. Corporations 

In the field of corporation law the role of econormcs 
is chiefly as an aid to the practising lawyer ; as yet it has 
small additions to make to legal theory. Economics has 
been concerned with corporate activity mainly from the 
historical and the fiscal pomt of view. Also, as was 
pointed out above, it has been concerned with cor- 
porate enterprise from the standpoint of social control. 
On the historical side there are such outstanding works 
as Davis’s Essays in the Earlier History of American 
Corporation^ which deals with the legal and economic 
history of the corporation in the United States before 
1800, particularly with the last two decades of the 
eighteenth century, and Dewing’s’ Corporate Promotions 
and Reorganisations, a detailed survey of stages in the life 
histories of a selected group of industrial combinations. 
What immediate lessons for legal theory are to be drawn 

» 169 U S , 466 (1898) 

* 2 vols. (1917) 
j (1914). 
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&om studies of this type it is difficult to detetmine until 
the occasion for such deductions creates them; at all 
events, even if their value is no greater than the value 
of historical legal studies in general, the law is under a 
real debt to economics for its contributions in this depart- 
ment. That such studies nevertheless are not without 
their present benefit is indicated by the point, now fairly 
well established, that the early English borough and the 
medieval guild — ^the associations to which, it is believed, 
corporations owe their origin — did not owe their creation 
to crown franchise but were the product of a gradual 
social development and that after attaining a certain 
stage — ^from the time of Henry VI — ^they fixed their 
legal status by procuring from the King patents recog- 
nizing their corporate existence.* The importance of 
this point lies in its relation to the legal doctrine in the 
United States that corporations owe their existence to 
the state. 

As an aid to the practising lawyer, who, in connection 
with problems of corporation finance, must frequently 
advise his clients not only with respect to the legal but 
the economic aspects of the matters with which he is 
dealing,’ economics has much to offer. On the purely 
fiscal side the now classic work of Mead,^ the studies of 
Dewing,^ Bishop,* Reed® and others are of invaluable 

' Berle and Means, Art. Cotpotation, 4 En^hpaia of the Social Scumts 
(193 1), 414 , Bede, Stiidtes in tbt llaw of CorporatWH Fiiumt (1928), Chapter I. 

* See Cravath, The Reotgamaation of Corporations in Some Lc^ Phases of 
Corporate Ftnasicing Keorffuazatton and Kigfdation (1917} for a discussion of some 
of the economic problems upon -which the attorney of to-day is called upon 
to give advice. 

3 Corporation Ftnattee (6th ed , 1930). 

4 Fmancial Pohty of Corporations (1926). 

3 Financing of Btainess Enterprises (1929). 

^ Principles of Corporation Finance (1923). 
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assistance. These studies are, to a large extent, des- 
criptive ; but they also have, as in Dewing’s* application 
of the so-called “ law of balanced return ” to industrial 
combinations, much to say, from the analytical position, 
that is significant. In whiat directions work of this type 
will modify legal theory it would be premature to say ; 
but that it will ultimately be reflected in the decisions of 
the courts is inevitable. 

2. Labour 

No phase of the relation of law and economics 
presents such difficult problems as that aspect which is 
concerned with the general subject of labour. Here it 
would seem impossible to eliminate the influences of 
traditional inheritance and class bias when the basic 
questions — unemployment, wages, hours of labour, 
collective bargaining, industrial insurance against all 
economic hazards, the safeguarding of the physical 
welfare of the worker — are considered. With respect 
to all of these problems the opinions of those most 
competent to speak are irreconcilable ; in many cases 
data exists which would appear to be sufficient to support 
judgments possessing at least a degree of finality but the 
interpretations of the data are numerous. It would be 
an unprofitable, if not an impossible, task to attempt, 
in the present discussion, to harmonize the opinions m 

* Op. at tupta p. 1 16, note 4 at 664. Cf. Ibid., Awendix, Book IV. Cf. 
Mead, op. at supra p 1 16, note } at 473 fat a cntiasin of Dcwing’s conclusions 
in this connection. The law of balanod tetuin, which is an adaptation of the 
law of dimimshing tetutn to cotpotate enterprise, is, the ratio between the 

r idtative values of labour and fixed capital in any uiut of product determines 
point at which increase in the scale of totu production ceases to be 
economical , i.e. it determmes the pomt of maximum productivity beyond which 
further investments of fixed capind and further mcrements of labour cease to 
yield the same proportKmate quantity of produa.” Dewing, op. at. supra 
p. 1 16, note 4 at 633-4. 
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tegaid to labour problems or even to attempt to state 
exactly what the problems are. Two points, however, 
may be briefly noted. First, the efforts of labour to 
secure more favourable conditions of service have 
resulted in the development of a body of law which, 
when we see beyond the present classifications, may well 
be regarded as one of the fundamental divisions of the 
subject, comparable to (say) Torts or Contracts. Prob- 
ably no branch of the law is developing with more 
rapidity, and in no branch of the law is economics 
playing a more influential role. The cases deciding 
controversies between labour and capital turn more 
often on the economic opinions of judges than on the 
limitations of constitutions. But the body of legal 
doctrine which has grown from such cases still remains 
to be systematired ; labour law yet awaits its Wigmore 
or its Williston. Secondly, economics comes into 
perhaps its closest relation with the law in those cases 
involving the constitutionality of statutes designed to 
give protection to the labouring classes. At first the 
tendency of the courts was to decide such cases without 
reference to the particular facts upon which the statutes 
were predicated, but since the Supreme Court in Holden 
V. Hardy gave its approval to the factual method, the 
attitude of the courts has materially changed and social 
legislation now has a fair chance of being considered in 
relation to the conditions which prompted it. That the 
fiictual method is a powerful weapon is well illustrated by 
the cases of PeopU v. Willuimf and Peopk v. Charles 
SchweinUr Preset In the first case the New York Court 

‘ 169 U. S., 366 (1898). 

* 189 N Y., 131, 81 N. E., 778 (1907). 

3 Z14 N. Y., 393, 108 N. E., 639 (1913). 
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of Appeals held unconstitutional a statute prohibiting 
night work for women upon the ground that it was 
“ discriminative against finale citizens, in denying to 
them equal rights with men in the same pursuit No 
consideration was given by the court to the economic 
conditions which induced the legislature to pass the 
statute. In the second case, a similar statute — this time 
one which had been passed at the recommendation of 
a Factory Investigating Commission — ^was upheld, after 
a full consideration of the facts and a complaint of “ the 
failure adequately to fortify and press upon our attention 
the constitutionality of the former law as a health and 
police measure and to sustain its constitutionality by 
reference to proper facts ”, upon the ground that it was 
valid as a police regulation in the interests of public 
health and the general welfare. It is largely upon 
complete and accurate investigations of economic 
conditions that the courts, m determinmg the con- 
stitutionahty of labour measures, and the legislature, in 
ascertaining whether or not in the first mstance such 
legislation is necessary or proper, must depend, and it is 
prmcipally to the investigations of economists that they 
must turn for their assistance. 

IV. Synthesis and History 
Two additional and significant points of contact 
between law and economics remain for discussion — 
the correlation of economic and legal principles, and the 
economic interpretation of legal history. Professor 
Common’s' Ltgal Foundations of Capitalism^ which empha- 
sizes the legal role in the economic order, also opens 


' (1914). 
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a fruitful field of research but one beyond the limits of 
this chapter. Professor Llewellyn* was, I believe, the 
first to suggest that economic principles might be 
extended to the domain of the law and applied to the 
solution of legal problems, although the method of 
borrowing principles from one subject and applying 
them to problems in another is a common and occa- 
sionally valuable method in the natural sciences. That 
it is a method which must be used with the utmost 
caution, no one is more aware than Professor Llewellyn.* 
“ Such a concept as that of scarcity of energy for law 
enforcement,” writes Professor Llewellyn,* “ with the 
corollaries of necessity for choice among policies and 
of the problem of legal engineering, is borrowed directly 
from economics. So, too, the thought that more or less 
social energy is apportioned to the enforcement of law 
according to the intensity of the felt need for order, and 
according to the adequacy with which other means of 
community discipline cover the necessary ground, is not 
only denved from but is illuminated by the economics 
of supply and demand and the doctrines of competing 
and substituting commodities. Finally when one attacks 
the effect of the law in shaping conduct, in the profusion 
of cases where established morals or habits of self- 
discipline seem to make law unnecessary, one is led to 
hope that the marginal concepts may pomt the road to 
understanding.” That Professor Llewellyn has opened 
a stimulating and valuable field of research is plainly 
apparent. It is a field, however, which remains to be 


' Effect of Legal lasatuaons upon Economics (19a;). 15 Amer. Eton. 
Bjv., 66 }. 

* Legal Research (i9}o), Aturntm Stbaei Rmew, 670, 676. 

3 Ibid., note i. 
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worked out and its utility tested, tasks unnecessary and 
too elaborate to attempt in the present chapter. 

Few will doubt that the greatest weakness of the 
doctrine of the economic interpretation of history lies 
not in any philosophical weakness of the theory itself 
but in the attempts of its warmest disciples to apply it. 
Beginning in 1859 with Marx, and rising to its position 
of highest esteem and influence in the last decade of the 
nineteenth century and the first decade of the twentieth 
century, it attracted many historians to its banner.* 
But, as is sometimes the case with a fresh method, the 
attempt was made to prove too much, and many who 
otherwise would have found the method acceptable 
were repelled by the exaggerated, if occasionally brilliant, 
conclusions of those who adopted it. Nevertheless, if 
the theory cannot to-day be defended from the standpoint 
of a monistic mterpretation of social phenomena, it is 
still valid from the less universal position of regarding 
the economic factor as one of the prime influences in 
history, and, when so viewed, there is little doubt that 
those who have attempted to apply the theory have been 
subjected to much unfair criticism. In the hands of 
capable students of jurisprudence it has led, and can lead, 
to results of the utmost value. It is his judicious recog- 
nition of the economic element as a determining factor 
in legal development that contributes so much to the 
value of Holdsworth’s History of Esiglish Lav. A legal 
historian who to-day ignores the economic factor runs 
the gravest danger of robbing his work of one of its 

I See senetally, Seligman, Eionomu hairpntatmit of Huloiy (2nd ed., 1912) , 
Patten, uevelopmtnt of Embsh TboHff>t (i8m) , G;cxx, Httforual Matmabtm 
mid the Eioiminfs <f Kmrl Mane (1914} , Tb* Omnmmst Mamftsio in Pottgate, 
Rmolaitott, 1789-19M (1921), 140 ; «ee Pound, laterfntatioiu of Lagol Hutoiy 
(192}), duptet V, fot the economic intetpietanon of juriaptudoice. 
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most vital elements, and any school of jurisprudence 
which omits it from its programme does so, if the lessons 
of the past have any meaning, at the risk of being quickly 
forgotten. 


V. Conclusion 

In this chapter the attempt has been made to consider 
systematically the contributions of economics to law. 
What appeared to be the most important legal-economic 
institutions and associations were adopted as the focal 
point for the discussion, but this is not to say that a 
different approach might not serve even better. The 
concept of the social control of business, for example, 
might well be utilized as the point of departure for an 
analysis of legal-econonuc inter-relations. Throughout 
this chapter the emphasis has been upon the contributions 
that economics can make to the law at this time ; what it 
can do in the future when certain of its divisions ate 
more developed has been briefly discussed. From this 
method of attack, two conclusions would seem to follow : 
First, that economics has definite contributions to make 
to the law. Secondly, that many of the problems which 
the courts vmdertake to solve m reahty are economic 
problems more stnctly than they are legri problems, and 
for the courts to endeavour to solve such difficulties 
with the sole aid of legal standards, which frequently 
amount to no more than vague ideals, is productive not 
only of immense confusion in current legal theory, but, 
as in the hours of labour and minimum wage cases, may 
result in disaster to large classes of society. The courts 
sdll attempt to decide upon the basis of legal standards 
whether or not a particular individual is mentally dis- 
ordered ; to argue that economic problems should be 
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decided with at least a full understanding of economic 
principles is to indulge, perhaps, in wishful thinking. 
But the law must either abandon its a priori method of 
handling social questions in favour of a method which 
estimates such questions upon the basis of actual know- 
ledge, or it deprives itself of much of its eflFectiveness in 
those fields in which it is the most important instrument 
for the settling of social problems. 



SOaOLOGY 


SocioiiOGY, as a branch of knowledge devoted to the 
systematic study of social phenomena, has been inter- 
preted from four points of view. It has meant (a) a 
separate social science, {b) a synthesis of the other social 
sciences, (e) the basic soaal science and a method of 
studying social phenomena. It has been approached, 
it n^ hardly be added, from other standpoints as well, 
but the interpretations which have been given the widest 
expression would seem to be those indicated.* 

It would not be possible to venture much beyond 
this statement of the meaning of soaology without 
becoming involved in the abundant quarrels of its 
students over its definition and the limits of its subject 
matter. There is no general agreement among socio- 
logists with respect to such basic problems. It is not, 
however, necessarily a criticism of soaology that the 
sociologists of each school and of each country view it 
from diverse vantage pomts. In all branches of know- 
ledge the definition of basic concepts is an accomplish- 
ment which is never satisfactorily realized during the 
formative stages. Analysis and definition of basic 
concepts is as much a part of the field of investigation of 
a subject as is the study of its routine problems ; and 
the fact that a subjca’s primary concepts do not yield 
readily to analysis implies nothing with respect to its 

< Cf. Bame*, Soaologf and Pobtual Tbmay (1924), 22. 
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standing in rektion to other branches of knowledge. 
!^Jor does it imply that the routine problems of its 
subject matter cannot be investigated and successfully 
handled. Social phenomena had been systematically 
studied and much sociology had been written long 
before Comte gave this branch of knowledge a name. 

For the legal student approaching sociology from tjie 
standpomt of its possible contributions to juristic 
thought, the fact that sociologists are unable to agree 
upon a definition of soaology, or sharply differentiate 
its domain from the domain of, say, cultural anthropo- 
logy, should give him no concern. The sociologist 
who turns to jurisprudence for the definition of law will 
find a similar lack of agreement among jurists with respect 
to its definition. Nor is this condition pecuhar to the 
subjects of law and sociology. In the fields of econo- 
mics, history, psychology, ethics, anthropology and 
geography the divergence of opinion as to their defini- 
tions and proper domams is as wide as m sociology and 
law. Even logicians have not yet agreed on the defini- 
tion of logic, a subject which, in its modem development, 
is almost as precise as mathematics. It would seem 
indeed that sociologists have been unduly sensitive in 
this connection, and have given too much of their labour 
to the explanation of the meaning of sociology, instead 
of devotmg their chief inquiries to the major problems 
of the subject. This trend in sociology would appear, 
however, to be drawing to a close. Sociologists to-day 
are content to leave the definition of sociology and the 
markings of its limits as tasks of the future, and to devote 
their main energies to the analysis of social phenomena. 

Before sociology assumed a place, under Gjmte, in 
the middle of the nineteenth century, as a separate 
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branch of knowledge, it had had a decided influence on 
the course of juristic thought ; the systematic correlation 
of social phenomena did not begin with G^mte, although 
he was among the first to recognhe that such treatment 
constituted a distinct inquiry, but extends back at least 
to the early Greeks. At all periods in the history of 
XS^estem thought there has been a point of view which it 
is proper to denominate as sociological, although the 
writers holding it and endeavouring to apply it did not 
recognize it as a point of view which might be separately 
classified. This point of view, the essence of which is 
that contemporaneous social facts, as distinguished from 
physical or biological facts,* can be studied and cor- 
rekted, or their relations exhibited, was recognized in 
jurisprudence as well as in economics, psychology and 
the other soaal sciences long prior to Comte. Professor 
Sorokin,* with great insight, makes the point that the 
precursors of the contemporary formal school of socio- 
logy — ^which regards itself as a new school and which 
holds that the proper object of soaology, as a separate 
science, is the study of the forms of social relationship as 
contrasted with the content, as studied by the other 
social saences — ^were the Roman jurisconsults who first 
described the principal forms of social relations. 

“If they ate not regarded”, he writes, “as the predecessors and 
the representatives of the formal school, this is probably due only 
to the fact that their works have been styled junchcal but not soao- 
logical. In their character, however, their works, even the very 
codes of law, beginning with Corpus Juris Cmlis of Justinian, and 
ending with new codes of the avil, the constitutional, the criminal, 
and the processual law (not to mention corresponding theories) 

1 Cf Bematd, History and Prospects of Sociology in the Umted States in 
Trends m Amentan Sottol^ (i9a9)> 20. 

2 Omtesseporarj Soaologcal Tbeortts (1928), 498. 
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ate the most brilliant samples of the formal analysis of human 
relationship or of the forms of social interaction. Their formulas 
of PoUstas, Imptrium, Majestas, and Mams are incomparably better 
and more fortnal than the forms of domination in the characteristics 
of the contemporary formal school. Their formulas of eommeraum, 
consensMS, ctssto, beitefiaum, vanous obltgahonts, contractual relations, 
domtttHm, propnetas, and possessto ; their definitions of the status 
hhertatfs, status avttatts and ea^tis dtminuho ; of marriage, family, 
consanguimty, inheritance, and so on, represent, an ideal formal 
soaology w^ch the formal sociologists may only envy and try to 
approach as near as possible.” 

Thus legal systematizers of all periods, from the 
position of one of the most advanced schools of sociology, 
are in truth sociologists of a high order. To say also 
that jurists since the early Greeks, in part of their labours 
at least, have been sociologists in the sense that the term 
is understood by the non-fotmal sociologists, is to deprive 
neither jurisprudence nor sociology of their meaning. 
In so far as jurists have attempted to correlate social 
facts, or to display their relations, they have been 
practising sociology. 

Similarly, the contemporary school of sociological 
jurisprudence would appear to have a more ancient 
lineage than its adherents recognize. Although Montes- 
quieu is stated to be a forerunner,' the school is supposed 
to have had its origin in the positivist philosophers of 
the middle of the nineteenth century in the sense that it 
has had a contmuous development since that time.' 
Dean Pound,^ its chief representative in the Umted States, 

1 Ehrlich, Montescwieu and Socidoncal Jurisprudence (1916), 29 Harr, 
L Rev., j 82 Found, Lectures on JunspneSeuce (4th ed , 1928}, 14. 

* Pound, Scope and Purpose of Sociological Jurisprudence (1911-12), 24 
Harv L. Rev., 591 , 25 ibid., 140, 489 , Interpretabous of Legil Htstoty (1929), 
71-2 , junsprudmee in Hsstory and Prospects of tbe Social Sciences (1925), 444 , 
Sodoiogy and Law in Tbe Social Sciences (1927), 519 , Art Junspnidence, 8 
En^lofiidia of tbe Social Sciences (1932). 

3 Ibid. 
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believes that the school has passed thiongh four stages : 
first, that it was mechanical in imitation of the mechanis- 
tic sociology of the nineteenth century which viewed the 
operations of nature from a mathematical standpoint ; 
secondly, that it was biological, under the influence of 
Darwin ; thirdly, that it was psychological under the 
influence of Ward, who insisted that psychic forces were 
the causes of all social phenomena ; and finally, that it is 
now m a stage of unification in which jurisprudence is 
being brought into co-operation with the other social 
sciences. Mechanical sociological jurisprudence, accord- 
ing to Pound, came into being as a result of the nmeteenth 
century mechanistic movement in the social sciences, 
when the central point in scientific thinking was the 
mechanism of the physical universe. 

But the mechanistic movement which occurred about 
the middle of the nineteenth century was but a recrudes- 
cence of the mechanistic movements of the seventeenth 
and eighteenth centuries. Acting on the analogy of 
Newtonian physics, the leadmg philosophers and social 
scientists of those centuries endeavoured, by an exhaustive 
analysis of what was termed human nature, to find the 
axioms applicable to the solution of social problems. 
This geometrical or mechanical point of view completely 
dominated the social thought of that time and it would 
be a curious phenomenon if the contemporary jurists had 
managed to insulate themselves from its influence, 
particularly as the jurists were often in the forefront of 
the mechanistic movement in other fields. As a matter 
of fact, the jurists of the seventeenth century are to be 
regarded as mechanistic sociological jurists equally with 
those of the middle of the nineteenth century. Thus 
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Hobbes,* in the Epistle Dedicatory to The EJemenfs of Law, 
declares that it is his aim to reduce law “ to the rules 
and infallibility of reason ” which he conceives of as 
“ mathematical and . . . free from controversies and 
dispute, because it consisteth in comparing figures and 
motions only.” Leibnitz and Puffendorf, who were 
both influenced by the forgotten Lena mathematician, 
Edhard Weigel, also employed the geometrical method 
in their legal speculations. Puffendorf* in his EJemn- 
torium jurisprudenttae universalis Itbro duo with his Defini- 
tiones, Axiomata, and Observatwnes, and Leibnitz,^ with 
the predominately mathematical approach which charac- 
terizes his legal studies, were merdy part of a movement 
which the strongest could not escape. Even Grotius,* 
a highly original thinker, declared that he had treated law 
“ just as mathematicians treat their figures as abstracted 
from bodies.” These jurists, with their theories of 
“ social mechanics ”, were the direct ancestors of the 
mechanical sociological jurists of the latter half of the 

1 (Tdmues ed 1928), Chaptet XVII Professor Brandt, after a detailed 
survey of Hobbes’ work, concludes “The whole of his philosophy is built up on 
the foundation of one single, quite simple idea, the idea of motion.’’ Thomas 
Hobbes’ Mesbamcal Conceptton of Naim (1928), ^79 

» {Classus of IntenutiOHal Law, 19JI.) 

3 See MacDonell, Letbmto^ 2 Contmental Legal History Senes (1914), 285 , 

Fink, The Influence on the Mind of the Study and Practice of Law (1872}, 
I Law Mag and Rev. (N.S.), 9}}. Ke3rnes gives an mteresdng illustration of the 
influence ^ Leihmtz’s mathematical investigation on his work m jurisprudence 
In a letter to Placcius, Lcibmtz proposed an application of the theory of mathe- 
matical expectation (which holds that m order to obtam a measure of what ought 
to be our preference m regard to vanons alternative courses of action, we must 
sum for each course of action a senes of terms made up of the amounts of good 
which may attach to each of its possible ccmsequences, each multiphed by its 
appropriate probability) to jurisprudence, by virtue of which, if two htif^ts 
lay rlVlfn to a sum of money, and if die chum of the one is twice as probaUe as 
that of the other, the sum ^ould be divided between them m that proporuon. 
Keynes adds that “ the doctrine seems sensible but I am not aware th^ it hat 
ever been acted on’’. A TreaUse on Probabtb/j jii. 

4 Three Books on the Law of War and Peace (Qassics of Interoadonal Law, 
1925), ProUfpmena, § j8. 
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nineteenth century as well as of such present-day 
mechanical sociologists as Haret,* Carver* and Barcelo.* 
Sociology in recent years has exhibited a fresh 
vitality and a new power which have taken concrete 
form in the important studies published in this field since 
about 1918. These studies are frequently concerned 
with topics which are a part of, or are directly connected 
with, the domain of jurisprudence. But as both juris- 
prudence and sociology are still in their formative stages 
it is impossible to develop their present interconnections 
in any clearly systematic fashion. We can, however, 
take a wide view of sociology as it is now constituted 
and put our finger on those pomts at which it would seem 
that the sociologist had reached conclusions which are 
of value to the jurist. From this standpoint, the 
contributions which contemporary sociology appears to 
offer to jurisprudence would seem to lie along the 
following lines : 

(a) Sociological Theories of the Nature of Law. 

(b) The Sociological Method in Law. 

(e) Sociological Analysis of Socio-Legal Insti- 
tutions. 

(d) Social Change and Legal Change. 

(a) Sociological Theories of the Nature of Law 

As a historical background, it will be helpful, before 
considering contemporary sociological theories of law, 
to devote some brief attention to the theories of law 
advanced by important sociologists before 1900. For 

I hUeamqm SoaaU (1910) 

* Tbt Ecowomo of Hieman Bmrg (1924). 

i Essou Jt mkamqm socialt (1925). For 2 comprehenuTe and penetrating 
account of conte^wtaty mecnaniatic toddlogy see Sorokin, (^. at nqm 
p. 126, note 2, at Cb^itet I. 
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this purpose Montesquieu, Comte, Spencer and Ward are 
the most useful figures ; through them, we can approach, 
precisely and clearly, the present-day sociological con- 
cepts of law. 

Montesquieu’s The Spirit of Latvs, Bruneti^re* has 
written, “ is the wraith of a great monument, but the 
monument has never existed.” Montesquieu’s failure to 
investigate systematically the ideas he put forth was the 
result of the application of a method which he had 
deliberately adopted. “ To write well,” he said,* “ it is 
necessary to skip intermediate ideas, enough not to be 
tiresome, not too many for fear of not being under- 
stood.” There can be no question that Montesquieu 
carried this method to too great an extreme ; that he 
skipped too many intermediate but clarifying ideas. 
As a consequence. The Spirit of Lao's is a brilliant and 
suggestive book ; it may even be, as it has been called 
from the point of view of literature, the greatest book of 
the eighteenth century ; but as an adequately reasoned, 
unambiguous exposition of Montesquieu’s political 
ideas it falls far short of what is desirable. Nevertheless, 
for all its lack of orderly analysis, it is the fountainhead 
of the sociological approach to law. 

Montesquieu’s central ideas on the problem of the 
nature of law are set forth in the three brief chapters with 
which the book begins. " Laws, in their widest mean- 
ing,” he writes with evident care, “ are the necessary 
relations arising from the nature of things.”® This 
definition has brought upon Montesquieu’s head much 

* ^tmki trthqms Mr I'bistoire ie la btHraturt Jranfatst (4“® Serle, 1894), * J9 

* X Pltuets et fragfHtnts midtt de Montisqmtu (1901), 14, no 802 

S “ Les lois, dans la signification la plus dtendu, sont les tapports ndrrssaltes 
gl^^d falvent de la nature des choses ’* Dt I'lipnt dts lots (1871), Book I, 
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severe criticism, as much for its obscurity as because of 
its departure from accustomed modes of thought. 
Destutt de Tracy* said flatly, “ a law is not a relation and 
a relation is not a law ” ; and Helvetius* added, laws are 
not relations, but the result of relations. But such 
statements do not give much help in attempting to reach 
Montesquieu’s meaning. It has often been claimed for 
Montesquieu, and indeed he makes the claim for himself, 
that The Spirit of Lavs was a work of surpassing origin- 
ality; certainly of the writers concerned with social 
questions, from Locke to Condillac to Bentham, Mon- 
tesquieu was the one least influenced by the mechanistic 
philosophy of the period. He did not, however, 
entirely escape its influence and I believe that, in his 
definitions of laws, whether he was aware of it or not, 
he was influenced by what may be called the Newtonian 
world-view. By defining laws as relations he was 
synthesizing the thought of his century. He meant 
nothing more by his definition than that, as he writes 
in his preface, the infinite diversity of laws and manners 
are not solely conducted by the caprice of fancy. In 
other words, he has anticipated in the identical language, 
the now widely held concqition of a scientific law as 
a relation between events,* or, in more popular terms, 
as the assertion of cause and effect. Montesquieu 
included in his definition of laws both physical laws and 
positive laws. But positive laws are not altogether the 
product of external causes as is the case with physical 
laws ; they are determined in large part by human reason, 
and Montesquieu therefore states that positive law in 

* Quoted, 2 Janet, Histom dt la saenn pobtupm (j“® ed. 19-19, 55J 

« Ibid. 

S Dunpiet-Wbetham, A. Hu/oiy of Stuntt (1929), 460. GunpbeU, Wba/ 
IS Sfwist I (1911), Chapter m. 
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general is human reason.' Nevertheless, he holds that 
positive laws should be so framed that they should be in 
relation to the characteristics of each nation ; the role 
of human reason, in other words, should be minimbsed 
and laws should be framed so far as possible as if they 
were determined by the nation’s characteristics. 

“ They should be adapted in such a manner to the pcopleforwhom 
they ate framed that it should be a great chance if ^ose of one 
nation suit another,” he wntes m a famous passage ” They should 
be in relation to the nature and prinaple of each government 
whether they form it, as may be said of pohtic laws , or whether 
they support it, as in the case of cavil institutions. They should 
be in relation to the climate of each country, to the quahty of its 
soil, to Its situation and extent, to the principal occupation of the 
natives, whether husbandmen, huntsmen or shepherds : they 
should have relation to the degree of hberty which the consutution 
will bear ; to the rchgion of the inhabitants, to their mclinations, 
nches, numbers, commerce, manners, and customs.”* 

This is the heart of Montesquieu’s conception of 
law. It is also the statement of the soaological concep- 
tion of law ; It recognizes and takes accovmt of the 
influence of social conditions on the legal process. 
Montesquieu’s definition of law as a relation contains an 
important element of truth, even if it is not sufficiently 
precise to be of much utility.* Under its broad terms 

> Book I, Chapter m. 

* Ibid. (Bohn ed , 1909. Translated by Thomas Nugent) Montesquieu 
IS here speaking, and throughout most of his book, of what ought to be (devoir) , 
later on m the book he speaks of what must be (devoir of course is used in both 
senses , but m the above paragraph Montesquieu gives it the first meanmg). 
‘‘With him the two questions, how law is to be constituted to fit its outward 
condiuon, and how it is necessarily shaped by those conditions, often flow into 
one another,” writes Ehrhcb. Op at. supra p 127, note i. 

S In the hght of Montesquieu's defimuon of law it is curious to observe 
Karl Pearson’s efforts to diifercntute saentific law from positive law. Pearson 
defined a saentific law precisely as Montesquieu defined all law. For the 
defiiution of positive law, Pearson, however, turned to Austin’s ‘‘ rule laid down 
for the guidwce of an mtelligent being by an intelhgent being havmg power 
over him ". He then proves, after many pages, that his concepdon of a sdenti- 
fic law is mcompatiUe widi Austm’s conception of a positive law. The 
Grammar of Sewue (and ed., 1900), Chapter IQ. It would have been interesting 
to have had his opinion of Mont^ufeu's synthesis of the two concepts. 
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customary rules would be law as well as the rules of 
positive law. Montesquieu, however, in the high 
position from which he surveyed the characteristics of 
the peoples of the world perhaps meant to include 
customary rules under the term law, and we need have 
no quarrd with him on that account. His contribution 
lies in the fact that he was the first to see clearly, if not 
altogether adequately, that laws are not the arbitrary 
products of reason but are largely the result of the social 
forces obtaining in the community. 

Comte had little interest in the governmental aspects 
of the social order, and the few ideas he advanced in 
this field were put forward casually and unmethodically. 
His opinions in the domain of the law can be summarized 
briefly.* Comte extended his famous Law of the Three 
Stages — the law that human theories necessarily pass 
through three successive stages : the theological or 
fictitious, which is provisional ; the metaphysical or 
abstract, which is transitional ; and the positive or 
scientific, which alone is definitive — to political progress.’ 
In the first state, the theological and military, aU theo- 
retical conceptions bear a supernatural impress and all 
social relations are avowedly and exclusively military. 
Society makes conquest its one permanent aim. Industry 
is carried on only so far as it is necessary for the support 
of the race ; the producers are slaves. The second 
epoch is metaphysical and juridical. It forms a link and 
is mongrel and transitional. Industry becomes more 
extended and industrial slavery is no longer direct; 

< On Comte’s political thought generally, see Montesquiou, Lt Sjfstimi 
PoUttqm i’Amut Comtt (1901). Comte’s political views ate set forth m the 
Sjsitm of PotUtM Pob^ (i 8 j 5) patticulady in Vol. n, passim and Volume IV, 
pp. 517-89. 

■ 4 Sytttm of PosttiM Poh^, 
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the producer, still a slave, begins to obtain some rights in 
his relations with the military. The two aims of activity, 
conquest and production, advance pari passu. Industry 
is at first favoured and protected as a military resource. 
Later its importance augments ; finally war is regarded 
and systematically pursued as a means of favouring 
industry. The period is one of criticism and argument. 
In the third stage, the scientific and industnal, industry 
has become predominant. Society makes production 
its only and constant aim. All special theoretic con- 
ceptions have become positive and the general concep- 
tions tend to become so. Metaphysical and theological 
political theory was, according to Comte, marked by 
two considerations : (a) in its method, imagmation 
outweighed observation ; {b) in its general ideas it had 
a purely abstract conception of social organization, 
which was regarded as independent of the state of civiliza- 
tion ; and it regarded progress as not subject to law. 
By reversing these pomts of view, Comte laid the 
foundations of his theory of government. He held that 
we must introduce into pohtical science, as into all other 
sciences, the preponderance of observation over imagina- 
tion. In order to fulfil this fundamental condition, 
social organization must be conceived of as intimately 
connected with the state of avilization and determined 
by it, and progress must be considered as being subject 
to an invariable law based upon the nature of things.' 
The search for the best possible government, taking no 
account of the state of civilization, is, according to 
Comte, of the same nature as the search for a panacea 
applicable to all maladies and all temperaments. Saen- 
tific political theory rejects both the idea of popular 

* 4 SysUm of Positun Pobtf, jjs. 
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sovereignty and the idea of equality. The word “ right ” 
should be excluded from the language of political 
science ; it represents an immoral and subversive idea. 
Everyone in the positive state has duties, duties towards 
all ; but rights in the ordinary sense can be claimed by 
none. Whatever security the individual may require is 
found in the general acknowledgment of reciprocal 
obligations ; this gives a moral eqmvalent for rights 
hitherto claimed, without the serious political dangers 
which they involved. 

Most of Comte’s political ideas were not original 
with him ; his debt to Condorcet, Maistre and others 
has often been pointed out, Comte believed that 
Montesquieu was die first to anticipate the prinaples of 
the positivist pohtical theory although he believed that 
Montesquieu, m several respects, had exaggerated 
gready the influence of dimate.' But irrespective of the 
question of Comte’s originality, his influence on the 
social and pohtical theonsts who followed him was 
large. In no department of social theory do we fail to 
encounter his influence ; in particular, he has played, as 
we shall see, a large part m shapmg the present-day 
sociological attitude towards law. 

Herbert Spencer, in his autobiography,* has related 
how, in the last days of 1857, at about the age of thirty- 
seven, when he was collecting, revising and publishing 
a number of essays, he was impressed with the kmship 
and connections between the ideas of his various articles. 
Suddenly there came to him the thought that the concrete 
saences at large — astronomy, geology, biology, psycho- 
logy and sociology — shotild have their various classes of 

* 4 Sjsttm oj PonttM Polity, 569. 

* z Autobtogyaphy (1904), 14. 
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facts presented in subordination to the iiniversal principle 
of evolution. Qearly, it seemed to him, these sciences 
form a connected and unified aggregate of phenomena ; 
and clearly, therefore, they should be arranged into 
a coherent body of doctrine. Thereafter, he set himself 
the formidable task of composing the volumes which 
would relate all departments of knowledge, which he 
believed were separated only by conventions, to the 
theory of evolution. This theory he stated in the 
following celebrated formula : 

Evolution 18 an integration of matter and concomitant dissipa- 
tion of motion : during which the matter passes from an indefinite, 
incoherent homogeneity to a defimte, coherent heterogeneity ; 
and during which the retained moUon undergoes a parallel trans- 
formation.* 

For the next forty-odd years Spencer carried out his plan 
of demonstrating the universal application of this 
formula. Here we are concerned only with his applica- 
tion of it to law. 

Throughout the five thousand and more pages of the 
Synthetic 'Philosophy there are many inadental discussions 
by Spencer of problems which are a part of the domain 
of the law. His analysis of many of these problems is 
often of immense mterest and value to legal thinkers 
and their systematic correlation and extraction from the 
pages where they are now buried would be a useful 
service. But in the three volumes of the Principles oj 
Sociology* over the composition of which he la^ured 
for twenty years, Spencer set forth, with order and at 
length, his theory of law ; and it is upon this scrupulous 

* ¥trst PmutpUs (1882), §i4j. 

* (1887-97). Other works of Spencer which contain much vahiable 
material for legal students are First Pmaplis (1882) , Justice (1892) ; Social 
Status and the Man versus tie Stale (1892) , Data of Ethcs (1879) 
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ptescamtation of his legal views that the following summary 
will, for the most part, be based. 

Spencer’s theory of the origin of law is, in essence, 
an adaptation to the field of the law of his well-known 
“ ghost theory ” of the origin of religion.* Human 
conduct, Spencer held,’ is controlled much more by 
inherited laws than by the laws which the living make ; 
law is therefore “mainly an embodiment of ancestral 
injunctions.” This implies a tadt ancestor worship. 
Among primitive people, and even to some extent m 
advanced cultures, there are two dasses of accepted 
injunctions : (a) those tacitly accepted from seniors and 
through them from remote ancestors ; {b) those con- 
sdously attributed to supernatural beings. This latter 
class arises from the practice among primitive peoples of 
appealing to ghosts, and to the gods evolved from ghosts, 
for directions in spedal cases ; we see its origin also in 
the belief of more advanced peoples that God will 
indirectly give judgment in such practices as the trial 
by ordeal. Law in early sodeties is regarded as having 
a sacred origin ; it therefore acquires stability, and its 
rules, compared with rules recognized as having a natural 
origin, develop too great a rigidity ; this makes them 
unadaptivc to new conditions and impedes progress ; at 
this point “legal fictions” appear, by the aid of which 
nommal obedience is reconciled with actual disobedience, 
thus enabling the law to solve the great problem of the 
unification of the prindples of stability and change. 

In early sodeties rules of law have a religious 
sanction, they are therefore junchangeable and their main- 
tenance presupposes implidt obedience ; disobedience 

» 1 Prmaplu of Soctolog, 440 . 

• 2 PrmcipUs of Soaotagf, $ 529 - 55 . 
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becomes the blackest crime. In legal development, 
laws of recognized human origin, having first become 
differentiated from laws of supposedly divine origin, 
subsequently become re-differentiated into those which 
are sanctioned by the ruler and those which are sanctioned 
by the aggregate of private interests ; the latter, in the 
course of social evolution, tends more and more to 
absorb the former. Finally, it is plain, accordmg to 
Spencer, that the systems of laws belonging to the 
successive stages are severally accompanied by the 
sentiments and theories appropriate to them ; and that 
the theories of the present day, which reflect the existing 
compromise between mihtancy and industrialism, will 
be succeeded by the ultimate theory, “in conformity 
with which law will have no other justification than that 
gained by it as a maintainer of the conditions to complete 
life in the associated state.”* Here, Spencer said, he 
might “ enter on the development of laws, not generally, 
but specially ; exhibiting them as accumulating in mass, 
as dividing and subdividing m their kinds, as becommg 
increasingly definite, as growing into coherent and 
complex systems, as undergoing adaptations to new 
conditions.”* However, present requirements were 
satisfied, he felt, by the results above set forth. 

This, in brief, is Spencer’s theory of law. In 
addition, he worked out in detail the development of the 
judicial system from its dose alliance at the outset with 
military action to its evolution into a centralized and 
heterogeneous judidal organization.* Similarly he saw, 
in the growth of the legal class as exemplified in its 

* t Pnnetples oj Soaoloff, 537. 

* 2 Ibid., 534. 

i 2 Ibid., SS322-8. 
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divergence from the clerical class and its subsequent 
division into barristers and solicitors and even into 
further classes, that the process of integration has been 
accompanied by progress in definiteness.* Even statutes 
bore vdtness to the universal law of evolution.* In 
the successive stages of legislation, he held, statutes are 
gradually rendered more specific in their applications to 
particular cases. Each new law beginning as a vague 
proposition is, in the course of enactment, elaborated 
into specific dauses ; and further, only after its inter- 
pretation has been established by judges’ deasions does 
it reach its final definiteness. 

Spencer’s introduction of biological pnnciples into 
the field of sociology has been amply criticised and 
there is no need here to add to a literature already over- 
weighted.* Indeed, much of the criticism which has 
been directed against Spencer on this score is, for all its 
acuteness in laying bare hidden implications and inconsis- 
tencies, largely beside the point. There is no question, 
irrespective of the depth of the analogy, that biological 
phenomena and social phenomena are analogous. But 
the real count against the analogy is not a demal that 
there is one, which is absurd, but it is the fact that its 
application has not so far led to the fruitful results which 
we have the right to expect from the claims of its pro- 
ponents. In Spencer’s case, its application gave him 
a framework on which he was able to co-ordinate more 
social facts than any of his predecessors. If to-day we 

* 5 Prwttpks of Sociolog §§695-8. 

* Tmt Prwcrpks, §154. 

3 For criadsms kc Barker, PoiituaJ m England ( 191 j). Chapter IV , 

Baroes, Representative Biological Theonei of Society, 17 Sonoloptai Rmtv 
120, 18 ibid. (1926), 100 ; Patten, The Failure of Biolo^cal Sociology, 
4 Atmi. Poht. andSoaal Sewn* (1894), 619 , Sorokin, Qmttmporary 

SoaekffMi Tbtorm (1928), Chapter IV. 
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deny the truth of many of his conclusions, we at least 
admit the element of positive worth in his contention 
that the interpreter of social phenomena who ignores 
biological principles does so at the sacrifice of his 
contribution. Modem anthropological research has 
made it abundantly clear that the custom of ancestor 
worship is by no means universal and that it is the 
exception rather than the rule.’ Nevertheless, the 
student of law, although unwilling to admit the tmth of 
Spencer’s outline of legal development, does recognize 
the principle that legal mstitutions develop as other 
social institutions develop and that the law is not merely 
a body of formal rules possessing objective vahdity but 
is an institution the development of which is an insepar- 
able part of the social process. 

Lester Ward,’ the founder of the psychological 
movement in sociology which has so materially influenced 
contemporary jurispmdence, emphasized, in contrast 
with Spencer, the importance of the conscious control of 
the social process. Social development, he held, was 
the product of two agenaes ; social forces, which are 
blind impulses of nature and obey mechanical laws, 
and social telesis, or the consaous control by the rational 
faculty of man of the forces of nature. He believed that 
social development must always remain on a compara- 
tively low plane unless raised to a higher level by this 

* Hopkins, Onffit and Bvolutton ofRjtbgfon (192}), 80. 

* It 18 interesting to note that Ward, himself a lawyer, had a low opimon of 
the legal profession. He thought that its general characteristic was one of 
systemaac deception. “ I use to smile ”, he wrote, “ when I heard ^ood and 
simple country dames say that lawyers hved by lymg, and I ‘ studied law ’, 
acquired that profession, and was duly admitted to the Bar. But long before 
the end 1 had learned that the good country dames were right and I was wrong 
I was openly taught by the Senior Professor that my business was to gain my case, 
and that I was not to be the )udge of the jusuce of the case. That was matter 
for the pidge 1 need scarcely add that I have never pleaded a case.” Psrv 
Soaolt^ (1911), 488. 
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directive agent.' Ward made this proposition the basic 
principle of his comprehensive system of sociology and 
applied it generally in his analysis of society. Here we 
are concerned with his view of the state, law, and legis- 
lation, and the extension of this principle to them. 

Ward viewed the state, wWch he held was the 
product of an evolutionary process in society, as the most 
important step taken by man towards the conscious 
control of society.’ He summarized his famous theory 
in the following paragraph : 

We thus see that the state, though genetic in its ongin, is tehc 
in Its method ; that it has but one purpose, function, or mission, 
that of securing the welfare of soaety ; that its mode of operation 
is that of preventing the antisocial actions of individuals ; that in 
doing this it mcreases the freedom of human acdon so long as it 
IS not antisocial ; that the state is therefore essentially moral or 
ethical : that its own acts must necessarily be ethical ; that being 
a natural product it must in a large sense be representauve ; that in 
point of fact it always is as good as soaety will pernut it to be ; 
that while thus far in the history of soaety the state has rarely 
performed acts that tend to advance mankind, it has been the 
condition to all achievement, making possible all the social, mdus- 
tnal, ardsuc, hterary, and saentihe aamties that go on within the 
state and under its protection. There is no other human institution 
with which the State can be compared, and yet, in view of all this. 
It IS the most important of all human institutions.^ 

As the basis of his theory of law. Ward adopted the 
supposition of Gumplowicz’ and Ratzenhofer’ that 
progress comes through the conflict of groups ; this, he 
believed, was “ without any question the most important 
contribution thus far made to the science of sociology.”^ 
Progress through race struggle followed, according to 

* Sid *** ^ * ** 

s Ibid.,’ jjj. 

4 DtrBjuttHkampfMii). 

i Dt* Sottobpjtbt ErAmiAK/ (1898). 

< Op. at. tupt* p. 141, note 2 at 204. 
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Ward, a natural order. First, when the boundaries of 
races have been pushed forward until they meet or 
overlap war usually results and the race wifh superior 
weapons or greater strategic abilities conquers ; the other 
race drops into the position of a conquered race ; 
secondly, the two races thus brought into close contact 
are usu^y so unlike that no assimilation is possible and 
there thus originates the caste system ; thirdly, there is 
a gradual mitigation of this condition resulting in a state 
of great individual, soaal and political inequality. The 
fourth step is the development of law and the origin of 
the idea of a legal right. 

The difficulty, cost, and partial failure attending the constant 
and unremitting exerase of rmlitary power over all the acts of the 
conquered race, ultimately becomes a serious charge upon the 
conquermg race. For a while, flushed with the pnde of virtory, 
this race persists in meung out punishments to all offenders against 
Its authority, but sooner or later such personal government grows 
wearisome, and some change is demanded. It is found that 
authority may be generahzed, and that rules can be adopted for the 
repression of certain classes of acts, such as are most frequently 
co mmi tted. When this is found to be economical, still larger 
groups of condua are made the subjea of general regulation. 
By the continued extension of this economical pohey a general 
system of such rules is ultimately, though gradually, worked out, 
and the foundation is laid for a government by law. So long as 
the law IS not violated a certain degree of hberty is conceded to 
the subordinate race, and the performance of arts not in violaUon 
of law comes to be recognized as a right.* 

The fifth step is the origin of the state, under which all 
classes have rights and duties ; sixth, from the mass of 
heterogenous elements constituting the state a new social 
structure — a people — ^is created ; and seventh, when all 
past animosities have been forgotten the sentiment of 
patriotism develops and a nation is formed. 

* Op. at. supra p. 141, note 2 at zo6. See also pp 50, 275-6, 549. 
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At the time Ward put forward his theor7 of kw, he 
ako advanced the notion of the group sentiment of 
safety. Ward believed that the advent of reason tended 
to increase the egoistic activity and waywardness of the 
individual and also to check the performance of the 
functions necessary to the life of the species. As a 
counterbalance to individual reason, which tended to 
destroy the race, there grew up along with it a sort of 
group reason, which resulted in a system of social 
control equipped with the machinery of coercion neces- 
sary to hold the refractory and recdcitrant elements in 
check. 

It established an array of sanctions and ultimately a system of 
regulative edicts, rules, penalties and conditions, supported by a 
body of specially appointed persons to whom were entrusted their 
enforcement. All these were crystalliaed mto customs and 
surrounded by ceremomes and rites * 

Ward regarded kw as one of the items comprising the 
group sentiment. 

Law in its simplest expression is merely a sentiment like religion. 
It may be called the sense of order in scxdety. But out of it grew 
or developed the whole system of jurisprudence, which is therefore 
a derivative institution, and law b^rs the same relation to the court 
that religion bears to the church.* 

Ward’s theory of legislation, which he repeated 
many times in the course of his works, was an application 
of what he termed the principle of attraction. Legis- 
ktors, he believed, should be persons of recognized 
ability, fully acquainted with the principles of sociology 
and particularly with the principle of attraction. This 
principle, in conjunction with the kw of parsimony or 

' Op. at. supra p. 141, note a at 154. 

* Op. dt. supra p. 141, note a at 187. 
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the law of the greatest gain for the least effort, will show 
them that mandatory and prohibitory, and indeed penal 
legislation generally, is expensive and unnecessary and 
that the only cheap and effective way to control social 
forces and to cause individuals in society to perform 
beneficial acts is to offer such inducements as will in all 
cases make it to their advantage to perform such acts. 
Legislation would be worked out in advance by a series 
of exhaustive experiments in what would in reality be 
a sociological laboratory.* 

There is little that can be said in the way of exact 
criticism of Ward’s theory of social telesis or of his 
exalted view of the state. Social development, to some 
degree, be the product of man’s rationahty although 
we cannot prove it in any satisfactory manner ; but in 
any event the idea of social telesis is the foundation of the 
first assumption of contemporary legal thought, that 
progress in making the law a more efficient instrument of 
society can come about through man’s efforts and need 
not wait upon the unforeseen operation of soaal forces. 
Whether or not Ward’s theory of the state is regarded as 
satisfactory is probably in the last analysis a matter of 
temperament ; it is largely in accord with the important 
contemporary view, exemplified in the pohtical philo- 
sophies of the Fascist and Soviet dictatorships, which 
finds in the state an instrument for the realization of vital 
social aims ; it is directly opposed to the pluralist view 
which regards the state as one, but only one, of the 
important social institutions. Ward’s theory, which he 
borrowed from Gumplowicz and Ratzenhofer, that law 
originated in group conflict is not borne out by the 

» Apphtd SoctoloB (i^), 537 See also Djmmmf Soaohff (1883), I, 37, 4*, 
II, 543, 608 , Pttrt Soaougf, 570. 
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facts and contemporary anthropology has done much to 
undermine it. The theory implies, furthermore, that in 
a comparatively advanced stage of social development — 
that is, when a race has progressed sufficiently to have a 
highly organized military system, capable of keeping 
another race in a state of subjection — ^the conquering 
race is without a system of rules of conduct which 
properly can be designated law. This plainly is a 
contention which would be extremely difficult, if not 
impossible, to establish. The view that law is a branch 
of the group sentiment of safety is hardly more than an 
interesting hypothesis. Similady, the theory of attrac- 
tive legislation belongs to some more distant day when 
ultimate social ends have been clearly envisaged and 
agreed upon, and the social structure stabilized. Legis- 
latures cannot pass positive laws directing individuals to 
pursue certain courses of conduct without first knowing 
what ends in the social life are most desirable. Even 
although Ward’s particular suggestions are in the main 
invalid, his emphasis upon the psychological factor as 
one of the prinapal forces operating in society is 
immensely fruitful and constitutes for legal thought a 
contribution of real value. 

Thus, to summarize briefly, the four sociologists 
who with propriety may be regarded as the chief modem 
founders of their subject — ^Montesquieu, Comte, Spencer 
and Ward — all approached legal phenomena from 
different angles but all nevertheless put forward con- 
clusions which are to-day an essential part of a sound 
sociological legal theory. This is not to say that these 
conclusions were advanced for the first time or given 
their final statement by these writers ; it is merely to say 
that because of the historical position of Montesquieu, 
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Comte, Spencer and Ward in the field of sociology, 
certain propositions with respect to the analysis of social 
phenomena are conveniently associated with their names. 
Many of the geographico-political correlations put 
forward by Montesquieu are regarded to-day with 
distrust, but in view of the scanty material available at 
that time this is at bottom no criticism of him ; but his 
basic proposition — ^that in the study of the social process 
geographical and other environmental factors must be 
considered — ^is firmly established and any inquiry which 
ignores it is incomplete. Similarly Comte’s insistence 
upon the observational method in politics and law as 
opposed to revelation and eighteenth century abstract 
rationalism is now accepted as a commonplace although 
it cannot be said that Comte was a faithful follower of his 
own method or applied it with marked success to 
particular problems. To Spencer we are indebted for 
his insistence upon the importance of the biological 
factor in the social process and his demonstration of the 
social character of legal development. To Lester Ward 
we owe the establishment of the psychological approach 
in social analysis. To-day we are not inclined to 
accept the work done in detail by Spencer and Ward in 
the domain of die law, although we cannot fail to 
recognize the intrinsic soundness of their main con- 
clusions. 

When we turn to the modem sociological analysis 
of legal phenomena we find that it has followed in the 
main two principal paths. There is, first, the view of 
those sociologists who, eschewing an independent 
analysis, arc content to acc^t the theory of law held by 
lawyers. Second, there is the view of the sociologists 
who have essayed an independent investigation and whose 
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theories of law are roughly denominated by the term 
“ social control 

There is little that need be said with respect to the 
work of the first group. For the lawyer, their discus- 
sions are neither new nor helpful. So far as sociologists 
or other students are concerned, I am inclined to tiiink 
their work is misleading. For the most part the discus- 
sions of these sociologists are based upon the work of 
one man, generally Pound, although sometimes it is 
Holmes or Girdozo, and occasionally in addition there 
are shy references to Girter, Maine, and even Duguit and 
Kohler. However excellent these selections may be, 
as single choices, the result is as one-sided as would be 
an exposition of sociology through the summarization 
of the views of, say, Madvcr or Oppenheimer or of 
economics through Keynes or Maurice Dobb. This, it 
should be added, is not to imply that it is not highly 
desirable for sociologists before attempting their own 
analyses to familiarize themselves with the work done by 
lawyers. This is precisely what characterizes the work 
of many of the &st-class sociologists and gives it an 
importance which lawyers should not ignore. Nor 
should these remarks be taken as a criticism of the work 
of such sociologists as Hobhouse, who, so far as can be 
judged, have, by independent analysis, reached sub- 
stantially the position already occupied by legal students. 
Thtis Hobhouse concludes Aat “ Law is the rule which 
a court will enforce ”* — a conception of law previously 

' It is perhaps superfluous to add that we are not concerned here with the 
work of such jurists as Pound, Ehrlich and Wurael who, with a soaoloncal 
cdentadon, appl^ the name “soaological jurisprudence” to their studies. 
In connection with the present point the Inquiry is limited to the work of 
professiaaal sociologists. 

* Sotul Dtuthpmem (1924}, 47. Cf. his other works, Tbe Elmmts of Sottti 
Justut (1922), 102 et seq. , Soaal EvchtioH and PoltU^ Tbeoty (1911), 191 , 
1 Morali m Emintton (ij^). Chapter m. 
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advanced by Holmes* and Girdozo.’ Analyses of this 
type ate welcome, not because they add to legal know- 
ledge, which of course thqr do not do, but because they 
give independent confirmation. 

But the sociologists of the first group are in the 
min ority and the main development of sociological legal 
ideas is due to those sociologists whose starting-point 
has been the conception of law as an instrument of social 
control. The term social control was first given 
currency by the American sociologist E. A. Ross in a 
series of articles contributed to the American Journal 
of Sociology between March 1896 and May 1898, and 
subsequently pubhshed with additions in 1901 in his 
book Social Control. Ross did not define the term but 
from its usage it is clear that it means, in its sociological, 
as distinguished from its economic sense, the influences 
brought to bear by society upon individuals or groups.^ 
Under this wide conception of the term, it is apparent, 
as Park and Burgess have said, that “ all social problems 
turn out finally to be problems of social control.”^ In 
the beginmng sociologists were content to do httle 
more than point out that law was a form of soaal control, 
but later analyses have been more precise and have 
passed far beyond this early stage. A brief history of 
the development of the idea will indicate the stqss 
leading to the modem position. 

Professor Ross’s contribution (as the first sociologist 
to write of law as a method of social control) hes in his 
demonstration of the importance of the role of law in 

> CoUtcUi faptrt (1920), 173. Cf. Cohea, B,tbicd Systems and Lsgd Ueals 

(1935). II- 

* Tbt Growth of the Law (1924), 52. 

J Socud Control (1901), Oiaptct Vm. 

4 Introdnetion to the Saenee of Soaologf (2iul ed., 1924), 785. 
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the ordering of human life and not in his discussion of 
the nature of law itself. He concludes that law, when 
compared with the other methods of control available to 
society — ^public opimon, belief, suggestion, ceremony and 
so on — ^is “ the most specialked and highly finished 
engine of control employed by society ”* and that it is 
the “ soul ” which holds civilization together.* Later 
sociologists, with this conception as the starting-point, 
have attempted to define the end of law with more 
exactness. Thus Worms conceives of law as “ a group 
of rules the application of which ought to ensure the 
normal functioning of society.”® Sumner and Keller 
draw a distinction between the mores and law ; they 
view law as “ a sort of crystallization or precipitation of 
the mores.”^ They believe that society under the strain 
of ceaseless competition, if it is to survive, must preserve 
discipline and order in the conduct of its members. The 
more intimate and scattered questions of conduct are 
regulated by the mores. These take care, for example, 
of the essential aspect of marriage, which is the personal 
and not the legal relation. The necessary adjustments 
between husband and wife, which involve good-breed- 
ing, self-sacrifice and other qualities, the law cannot 
touch. But the more external cases, and classes of cases, 
are matters for legal regulation. Miss FoUett endeavours 
to enlarge the purpose of law beyond the mere securing 
of interests : 

Law caanot decide between purposes, set their various values, 
secure interests. Its task is to allow full opportunity for those 

I Op. ot. supra p. 149, note } at 106. 

* Op. cit. supra p. 149, note } at 125. 

3 j PUloiopbu del Saentei Sonaks (iSfoy), zio. 

* 1 The Seienet of Soeuty (1927), 659. Of. ibid., §181 and Sumner, Volkangs 
(X9*7). $$6*. 
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modes of activity from which an integrating purpose may arise, 
and such purpose tends to secure itseff. The function of law is 
not merely to safeguard interests ; it is to help us to understand 
out interests, to broaden and deepen them. Law can never “ pro- 
tect ” life, it can only find a legitimate place among life’s many 
activities.* 


Professor Ellwood, although he holds that law is the 
most important of all the means of social control,* 
concludes that by itself it is inadequate, that it cannot 
penetrate deeply enough to secure the highest type of 
social order.* From his point of view it represents the 
minimum rather than the maximum of control which is 
necessary for the harmonization of group life; it 
signifies what the group will tolerate. Lindeman, 
following the rules of definition laid down by Ogden 
and Richards,'* defines law as “ a conscious means of 
evaluating interests, assumed by the state in behalf of 
general justice and concludes that “ the law controls 
group conduct as a means of establishing the means as 
well as the ends of justice.”® 

In addition to those writers who have developed in 
general terms the notion of law as a method of social 
control, three sociologists — ^Bentley, Maciver and Davy 
— equipped, in addition to their sociological learning, 
with a wide knowledge of legal theory, have attempted 
to work out a more embracing sociological approach to 
law. Bentley, after concluding that law is not a resultant 

* Crwftw (1924), 292-j. (1918), Chapter XV. 

■ Soaologf md Modem Social Problems (1924}, 2}. 

J The P^cbob^ of Human Socte/jr (1927), 396-401. 

* Tie Meaning of Meamt^ (19*7). 

9 Social Discovery (1925), 241. Mr Lindeman defines an interest thus: “an 
interest symboliees something which all the members of the group want, need, 
desire or wish for, and tberdbte strive to acquire.’’ Ibid., 216. See 207 for 
a definition of “ group ’’. 

* Op. dt. supra note 3 at 242. 
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of government, but rather that it is government, only 
from a different angle, holds that 

The law at bottom can only be what the mass of the people 
actually does and tends to some extent to make othei people do 
by means of governmental agenaes. (I repeat. I am not speakmg 
as the lawyer speaks when he looks out of his window upon 
society. I am speaking of soaety with the lawyer included as part 
of the process.) The kw, then, is specified activity of men — that 
IS, activity which has taken on definite social forms — embodied in 
groups which tend to require conformity to it from variant individ- 
uals (these themselves appeanng in groups and having their variant 
actions valued and judged only as aficedng groups), and which 
have at their disposal, to help them compel these variants to adapt 
themselves to the common t]^, certain specialked groups which 
form part of the governing body of the society, tbit is, certain 
organs of government.' 

Bentley analyses the conception of law as activity in its 
relation to many phases of social life. In this connection 
his treatment of the distinction between criminal and civil 
law is of interest. 

It is not a distinction that is usefiil here. Indeed it is a distinc- 
tion of a kind which is very important for us to break down and 
obliterate. It is a kwyer’s distinction, havmg to do primarily 
with “ process ” in the techmeal legal sense, and while it is an 
important distinction practically, even m the kw-books it breaks 
down theoretically on the test of penalties, and on every other test 
as well. From our point of view there is no kw that is funda- 
mentally more “ public ”, none that is more pnvate, than any other. 
The most insigi^cant suit between two petty disputants over a 
contract is dealt with socially on the basis of great group interests 
which have established the condiUons and the boimds for it. All 
law is social.' 

Madver has sketched a sociological theory of law 
which attempts to differentiate clearly between custom 
and law.* Basically, he regards law as a method of social 

* Tit Proeus of Goptnumint (1908). 276-7. 

* Op. at. nqita note z at 277. 

J Soatiy . Ut Strueture and Cbta^ (1931). *51-4. *72-7 , Tit Modtrn Stott 
(1926), Introduction and Chapter Vlll. 
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control Of, in his terms, as a “ regulative principle ” of 
society which makes for coherence and stability. But he 
goes further than this. Specifically, he defines law m the 
Holmes-Cardozo-Hobhouse terms as “ the body of rules 
which are recognized, interpreted, and applied to 
particular situations by the courts of the state.”' He 
points out that the social structure, although subject to 
incessant change, would not be a structure at all if it 
were not sustained by the operation of certain norms of 
conduct or codes which ensure some regularity of 
behaviour on the part of the members of a community. 
Under certain more or less rare conditions these codes 
are imposed by rulers or by traditional inheritance, but 
generally they represent the accommodation of the 
group as a whole to the necessities of common hving. 
The rules and sanctions of civilized communities, or 
the social consequences of nonconformity to the com- 
munity code, ate of diverse kinds and more or less 
differentiated. Club rules, factory regulations, profes- 
sional codes, the dictates of fashion — as well as law — all 
tend to ensure uniformity of behaviour. Law is 
distinguished from other codes in that it alone in a 
modem society has behind it the authority of uncondi- 
tional enforcement. This is what MacJver beheves 
clearly differentiates it from custom. 

“ Law ” derives from various sources, including custom, but 
It becomes law when the state, which means in the last resort the 
courts, IS prepared to enforce it as a rule binding on atizens and 
residents withm its junsdicUon. Inadequate defimtions of law 
often create confusion on this subject . . . Thus Pollock 

points out that legal enforcement is a relatively modern pheno- 
menon. “ If we look away from such elaborated systems as those 
of the later Roman Empire and of modern Western governments, 
we see that not only law but law with a great deal of formality, has 

* Sofuty, 272. 
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existed before the state had any adequate means of compelling its 
observance — and indeed before there was any regular process of 
enforcement at all.” What this fact really means is that law under 
such conditions was not fully differentiated from customary and 
ethical codes, but we can de^e anything only as it appears when 
it IS sufficiently differentiated to reveal its distinctive nature.* 

Professor Maciver adopts as the end of law both Jher- 
ing’s* view and the modem theory® : he conceives of it 
as guaranteeing life in society and also as existing to 
secure social interests. 

The great funcUons of law may perhaps be summed up as being 

(1) the maintenance of a fundamental order within which men 
sl:^ ffnd security and the common conditions of opportunity, and 

( 2 ) the adjustment of those confficts of interests be^een mffivid- 
uals or groups which they cannot settle for •^hemselves or in setthng 
which they encroach on the interests of others.^ 

Davy’s studies, in which we find perhaps the most 
notable sociologicd contribution towards the analysis of 
particular legal problems, stress what is essentially the 
fimctionahst approach. The origin and nature of 
juridical notions can never, he believes, be explained as 
the image of reason or of human instincts in general. 
They must be considered as objective expressions of 
collective and individual life, which are formed, un- 
formed and transformed in the course of the history of 
soaeties and under the action of assignable causes. The 
fundamental categories of public and private law in reality 
represent progressive acquisitions of civilization.* In 
elaboration of this point he has published two important 
studies of specific legal institutions or concepts. In 
the first, he dealt with the contract institution in its early 

* Soete^, ifz. 

* Lam as a Mtasu to an Bad (1915), 530. 

3 Pound, Aa lairmbattoa to tbo Pluloso^ oj Lam (1922), 90-8. 

* Op. dt. lupta note i at 273. 

3 Sodology, 36 Tit Moasst (1926), 436, 473-4. 
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manifestations in rude societies, concluding that the first 
specific contractual form was not to be foimd in the 
institution of marriage but in the potlach.* The second 
study was devoted to an analysis of the concept of 
sovereignty, which he traces from its beginning in 
totemic society through its further development in tribal 
communities to its culmination in national society.* 
Davy’s work is distinguished by a fine caution, and 
although some of his conclusions — such as his classifica- 
tions of societies — as he himself would insist, must be 
regarded as tentative, his work nevertheless represents 
perhaps the high water mark of sociological-legal 
synthesis. 

It is clear from the foregoing outline that the 
sociological attempt to analyse the nature of law is still 
incomplete. Nevertheless, if uniformity of opinion may 
be taken as a criterion, the foundations of the sodologicd 
approach have been laid. In the practically unanimous 
opinion of sociologists the fact that law is a method of 
social control gives to it its essential characteristic. 
Here the positive gain is that the social character of law, 
as opposed to its rationahstic or formal side, is empha- 
sized. But sociologists are as keenly aware as are 
jurists that the concept of law as a method of social 
control, if it is to be utilized as the basis of a general 
theory of law, must be further developed and made more 
precise. As it now stands, it is only the shadow of a 
theory and not a theory itself. It is true that Professor 
Maciver, as we have seen, has attempted to formulate 
the concept in more specific and utilizable terms but he 

^ l^fm jwit (1922), I JO. 

* EJtmenlt dt sottol^ (1924). Cf. Moiet and Davy, Fnur Tribt to Bmpm 
(1926). 
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has at the same time endeavouted to salvage as much as 
possible from the more advanced legal theory. This has 
led him into difficulties. In primitive society, as he 
recogniaes, the essential characteristics, from bis stand- 
point, which distinguish law from custom are lacking. 
To be consistent, he must therefore deny that the funda- 
mental rules of primitive society governing life, property 
and the structure of kinship are, as Malinowski’ terms 
them, legal or juridical. These rules. Professor Maciver 
insists “ are primitive eqtdvaUnts of our legal institutions.”’ 
But to designate these rules “ equivalents ” is in reality, 
from the standpoint of sociology, to beg the question. 
The rules are not rules of custom ; in primitive society 
they fulfil the same function that rules of law fulfil in 
advanced society ; how then are they to be differentiated 
from the rules of law in advanced society ? Professor 
Maciver answers : By the enforcing agency ; rules in 
our soaety are enforced by courts ; rules in primitive 
society are not enforced by courts since there are no 
courts or court-equivalents. This distinction would 
seem to be too slight to find general acceptance as the 
basis of a theory of law. Either a more profound social 
difference will have to be uncovered or the practice of 
regarding them as distinct will have to be abandoned. 
But this critiasm of Professor Madver’s development of 
the idea of social control is not directed at the general 
sociological theory of law. The general concept is a 
significant contribution to legal thought and, although it 
has so far received its most discriminating analysis at 
the hands of the lawyers, its further elaboration by 
sociologists, aside from the possibility of their reaching 

' Cnmt and Outom m Savap Soetetf (1926) Supra p. i8. 

» Op. at. supra p. 152, note } at 2)}. (Maciver’s italKS.) 
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a final solution of the problem, will counterbalance the 
inevitable tendency of legal theory to become rationalistic 
and formal and will require lawyers to take a greater 
account of the social setting of law, however helpful 
traditional juristic methods may be in the settling of 
immediate cases. 

(b) The Sociological Method in Law 

Sociologists have devoted as much effort to the 
ascertainment of the “ proper method ” to be utilized 
in sociological research as they have expended on the 
definition of the word “ sociology ” and with as little 
success.' All methods — ^the Socratic, histoncal, case, 
analogical, statistical — ^have been employed by the 
sociologists and each has had its warm champions. 
To-day careful sociologists are in agreement that no 
special method of research is peculiarly appropriate for 
the investigation of social phenomena but that aU 
methods of research, if used with the necessary scientific 
caution, are equally available to the worker in this field. 

In the field of the law an increasmg number of 
jurists, influenced by soaological thought, have adopted 
as an auxiliary tool in legal analysis, what is termed a 
sociological approach or method. This method is 
well known and does not here call for any extended 
discussion. It means simply that the worker in the 
field of the law, whether he be analyst, historian or judge, 
approaches the law in its relation to its social setting and 
does not regard it as an absolute existing alone, in 
Cole’s' phrase, in a “ circumambient void ”. To ask 

* On method in soaoloOT, see Odum and Jocher, An IntrodMtton to Social 
Research (1929} , Lundberg, Social Research (1929; , Bernard, The Development 
cf Methods m Soaology (1928), }8 The Momst, 292 , Cohen, Reason and Nature 
(i9}i). Book ni. Chapter 1 . 

* Socud Theory (1920), 81. 
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the judst to take account of social facts in the passage of 
new legislation or in the enforcement of existing rules 
is not to ask him to cease being a jurist and to become 
a sociologist. It is only a question of the now obvious 
fact that the jurist who adopts the sociological method 
adds to his equipment a tool which, if properly used, will 
increase the insight and power of his legd a^ysis. In 
contemporary jurisprudence,, the sociological method, 
if not in extensive use, is nevertheless firmly established. 
Maitland and Holmes, two of the brightest names in 
the history of Anglo-American law, owe much of their 
lustre to the fact that the sociological method was an 
ever-present factor in the approach of these two scholars 
to the problems of jurisprudence. From the famous 
briefs of Mr Justice Brandeis in Muller v. Oregon' and in 
'Ritchie v. Wajman' to Holdsworth’s tbstofy of English 
'Laaiy the sociological method has time and again 
demonstrated its value to the jurist. In the field of law 
enforcement, Mr Justice Cardozo’ has described the 
advantageous transformations which this method has 
wrought in the legal view of property, liberty and public 
policy ; and Lochner v. New Yorh and Adkins v. The 
Childrens Hospital^ are still melancholy reminders of 
the disasters which await the law if the method is ignored. 
The sociological method, in short, is one in which legal 
students, as they continue to divest law of its transcen- 
dental and immutable characteristics, will find with 
increasing use a valuable auxiliary in law makin g and 
legal analysis. 

* 208 U. S., 412 (1908). 

• 244 m., J09, 91 N. E., 69J (1910). 

3 Tbt Nahtrt of the Judiaal Pronsj (1921), Chapten n and IQ 
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(e) Sociological Analysis of Soao-Legal Institutions 
The scientific analysis of social questions, which per- 
haps is found for the first time in its modem form in 
Mdthus,* although in substance it goes back at least to 
Heraclitus,* and which is the most important function 
of sociological work to-day, is distinguished by two 
purposes : first, the collection of facts ; and, secondly, 
a disinterested examination of them. This means that 
social institutions ate interpreted upon the basis of 
function and history ; it means also that supernatural, 
rhetorical or word-magic, and purely logical interpreta- 
tions, which are still widely employed in discussions of 
contemporary problems, are disregarded. Functionally, 
the aim of the sociologist is to study social institutions 
as they are found in different civilizations and at different 
levels of culture, and in relation to the actual conditions 
of social life. The fact that groups within society regard 
marriage as having a divine origin, or label a particular 
system of production and distribution “ communistic ”, 
or believe that asceticism finds a justification in the 
chaste syllogisms of the Aristotelian logic, are of interest 
to the sociologist only in so far as these beliefs influence 
social behaviour ; in forming his own opinion of the 
nature of marriage, the Communist system or asceticism, 
he gives such beliefs no weight. From the genetic 
stand-point, the sociologist is interested only in learning 
how a particular soaal institution has come to be what 
it is. He does not expect to find in the past solutions 
for the problems of the present. No amoimt of study of 

* Essay on ibt Prmaple of Population (1798). 

* No one among the early Greeks yeas more yehement than Heraclitus In 
urging that authority of tradition should be repudiated and that all problems 
should be approach^ realistically. See Patrick, Tbt Frggntnis of Hiratltlus of 
Ephesus (1889), frags. 61, iii. iz6, 130. 
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the Athenian democracy of the fifth century b.c. will 
reveal, sociologists insist, how a modem democracy 
should be organized. Nor is it the purpose of the 
sociologist, by demonstrating that a modem institution 
has its roots in an ancient and primitive custom, to show, 
as is sometimes thought, that the present-day institution 
is absurd and should be abandoned.’ Each institution is 
examined on its merits independently of its antiquity or 
its newness. 

From this position, sociologists have put forward 
many studies of domestic, political and economic 
institutions, associations and concepts with which the law 
is directly concerned. With respect to domestic ques- 
tions, there are the studies of Calhoun,’ Dealey,* Parsons,^ 
Howard,’ Starcke,® Goodsell,^ Reed," Mowrer® and 
Gillette’® of the nature and place of the family in society ; 
and the studies by Lichtenberger," Groves,” Ogbum,” 
GoodseU,’^ Howard” and Cahen’® of marriage and divorce. 
In the political field, sociologists have made notable 
contributions in many departments ; they have formu- 
lated valuable theories with respect to the nature of the 
state, its origin and development, the classification and 

* It 15 interesting to note that Sir James Frazer has gone to the opposite 
extreme in an effort to show the debt modem avilization owes to the savage. 
P^fbe's Task (1909) , Tbe Golden Bose/ib (smgle volume ed. 1923), 262. 

2 A Social History of tbe American Family (1919). 

S Tbe Family in its Sociolopeal Aspects {1912). 

♦ Tbe Family (1906) 

5 History of Matrimomal Institutions (1904). 

# Tbe Primitive Family (1889^ 

t Tbe Family as a Social and Educational Institution (1915) 

* Tbe Modem Family (1929) 

9 Family Disorganssyitton {1927). 

» Tbe Family and Socuty (1914). 

“ Divorce (1931). 

Soaal Problems of tbe Family (1927). 

23 Groves and Ogbum, Amertcan Mamagf and Family Relamnsbtps (1928) 

Problems of tbe Family (1928). 

35 Op. dt. supra note 3. 

^ Statuheal Analysts of American Dnmrce (1932). 
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analysis of its forms, sovereignty, liberty and rights, the 
proper limits of state activity, and international relations.' 
Sociologists have been generally content to leave the 
analysis of economic questions to economists but at the 
present time they appear to be invading this field. 
Perhaps the most notable study in this connection is 
Davis’s* Contemporary Social Movements^ an encyclopaedic 
survey of modem proposals for economic reconstruc- 
tion. In addition, sociologists have contributed largely 
to our understanding of crime and the criminal, poverty, 
racial conflict and other allied subjects. It would serve 
no useful purpose to summariae here the views of 
sociologists on these topics. It is sufficient to call 
attention to the work which has been accomplished and 
to remark that the lawyer neglects it to his own dis- 
advantage. To the modem lawyer or jurist this warning 
is no doubt unnecessary. Indeed, it would seem that 
the lawyer might, with tools borrowed from the socio- 
logist, even surpass the work done in these special 
fields. Thus, the recent statistical study of divorce, by 
Marshall and May,’ represents the utilization of the most 
advanced methods of research, and also the furthest 
point to which the study of this subject has been carried. 

(d) Social Change and Legal Change 

Nineteenth century social thought, after the formula- 
tion of the theory of biological evolution, was dominated 
by a theory of cultural evolution. In Spencer’s theory of 
law, as summarized above, we see one application of 
the theory. As biological evolution was apparently a 

* The theone* and views of soaologists with respect to these points are well 
lununarMed and analysed m Barnes, Sonoloff ami Pohtual Tbiory (1924). 

* (1930) 
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linear advance, so cultural evolution was also believed to 
be a single line advance. Thus, in prehistory, where the 
conclusions were based on European reconstructions, we 
were supposed first to have had a stone age, then a 
bronze age, and finally an iron age ; in the evolution of 
marriage, promiscuity was believed to have been 
succeeded by polyandry, polygyny or polygamy, which in 
turn was succeeded by monogamy ; in economic activity 
man was believed to have been first a hunter, then a 
pastoral nomad, and finally an agriculturist ; in the 
domain of art, the earliest examples are supposed to be 
realistic and then to pass by definite steps through 
conventionalized to geometric forms. This concept of 
the single line advance has now been generally aban- 
doned by sociologists. As Goldenweiser,' Tozzer,* 
Boas,^ Kroebet,^ Lowie,® and others have shown, it has 
no relation to the facts. Thus in negro Africa, the only 
culture area, other than the European, where iron was 
known, the bronze stage did not occur and the iron stage 
directly followed the stone. Similarly, it is now 
generally agreed that marriage did not undergo the 
development indicated by the earlier anthropologists 
and that, to cite one instance, group marriage appears to 
be the outgrowth of a pre-existing state of individual 
marriage. Agriculture was practised by many tribes 
which had never known a pastoral stage, and hunting, 
while it is present in early stages, is also found in all 
subsequent stages. Conventionalization in art is a 
process which is frequently found, but it is far from 

^ 'Ear^ Cmb^aiton ( 1922 ), 24 > 7 . 

■ SoiUl Ortgiiu md SotuI Ceniimatiu (i9)i)> 14 et seq. 

s Tin Mtud of PrimiHpt Man (1911), 174. 
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being a universal one and there are instances of the 
development of realistic forms from geometric ones. 
It is now the general conclusion that realistic and 
geometric designs are equally primitive. 

Now that the sociologists have abandoned the 
theory of social evolution, they are turning their attention 
to the cycles and fluctuations in cultural change. Here 
the most important studies, from the juristic point of 
view, have been the analyses by Ogbum and Chapin of 
the rate of change in the various parts of culture and 
the extent of their correlation. 

Culture, in the classic definition of Tylor,' “ is that 
complex whole which includes knowledge, behef, art, 
morals, law, custom, and any other capabilities and habits 
acquired by man as a member of society.” Accordmg to 
MacCurdy there can be no culture until the appearance 
of three physical factors — ^the hand, a brain fairly well 
balanced on a spinal column normally approximately 
erect, and stereoscopic vision. “ Given tWs physic^ 
complex,” he writes,* “ a culture that we may call human 
would as surely follow as does the day the night.” On 
this basis, although the record is admittedly fragmentary, 
he concludes that the dawn of culture occurred some- 
where in the late Tertiary Epoch. Since the appearance 
of culture it has been, Ogbum^ and Chapin* believe, in 
a continuous state of change. For the purposes of 
analysis they divide culture into material culture, non- 
material culture and adaptive culture. The material 
culture consists of factories, houses, machines, raw 

» 1 Pnmttn* Cultun (190)), i. 

* I Hmmk OnpHS (i924}> 4i^- 

3 Sfiai CboKgf (1922). 200. 

4 Odtmd Cbeuqf (1928), Chiq>tets VII, Vm, 
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materials, manufactured objects, foodstufis and other 
material objects. The non-material culture consists of 
the ways of using the material objects of culture, from 
the simple technique in handling a tool to the larger 
usages and adjustments, such as customs, beliefs, 
philosophies, laws, governments. The adaptive culture 
is that portion of the non-material culture which is 
adjusted to material conditions. But the various parts 
of modem culture are not changing at the same rate. 
A change may occur in the material culture, but the 
corresponding change in the non-matenal culture does 
not occur for some time. During the period of the 
existence of this lag there may be said to be maladjust- 
ment. As a general rule material culture changes before 
the non-material culture and is the source of modem 
social changes. The growth of material culture is 
shown to be relatively faster than the growth of non- 
material culture ; the piling up of cultural lags may reach 
such a {)oint that they may be changed m a wholesale 
fashion, as by revolution. This, m brief, is the theory 
of social change advanced by Ogbum and Chapin. 

It is generally conceded that the various parts of 
culture do not change at the same rate and that this 
sometimes results in soaal maladjustment. But the 
theory that material culture is the source of modem social 
change, that changes in material culture require a shorter 
period of time than those in non-material culture, and so 
on, have been criticized on the ground that they are not 
supported by the facts.* The heart of the theory, 
however, is that different parts of culture change at 
different rates ; this is generally accepted. Here we are 
concerned with its application to the law. 

* Op. at. supra p. 126, note x at 745. 
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As a concrete test of the h3^othcsis, Professor 
Ogbum made a detailed study of workmen’s compensa- 
tion as a means of dealing with industrial accidents.* 
There were no state workmen’s compensation laws in 
force in the United States prior to 1910. By the begin- 
ning of 1912, however, five of such acts were in force and 
by 1921 the number had increased to forty-two. Was 
there a change in the material culture at this time which 
produced a corresponding change in the adaptive 
culture or was there a cultural lag obtaining in this field 
prior to 1910 ? If there was a cultural lag, at what time 
can it be said that mdustnal accidents became sufficiently 
numerous that workmen’s compensation laws should 
have been adopted ? This is the question which 
Professor Ogbum sought to answer. He first analysed 
the growth of industry from the year 1790 to the year 
1910 and found that m the two decades from 1850 to 
1870 there was an appreciable beginnmg of industrial 
development. By 1870, three and a half million males 
were employed in industrial occupations in the United 
States and Professor Ogburn estimates that m this year 
there were about 100,000 accidents causing disabilities 
lasting four weeks or longer, and 350,000 acadents 
causing disabilities lasting less than four weeks. Profes- 
sor Ogbum therefore concludes “ that the year 1870 was 
hardly too soon to have developed workmen’s compensa- 
tion acts.”* Here it would appear that there was 
a serious cultural lag which the common law had proved 
itself incapable of meeting and which therefore had to be 
solved by legislative action. Germany and Austria 
attempted to cope with the problem as early as the 8o’s 

' Op at supra p 165, note 5 at 21} et seq. 

^ Op. at supra p 165, note j at 227. 
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and other European countries quickly followed, but the 
United States was the last of the important industrial 
nations to promulgate legislation designed to eliminate 
the maladjustment. Altogether, in this coxintry, the lag 
in the law was about fifty years. 

Instances of cultural lag in the law are one of its 
striking characteristics to-day. In almost every depart- 
ment of the law there are examples of the failure of the 
adaptive culture to keep pace with the material culture. 
The failure of the law to cope with the problem of crime 
is an everyday illustration, and the one most frequently 
dwelt upon. But the inefficient functioning of the dvil 
law is no less manifest. The law reviews, bar association 
reports, and the findings of special committees abound 
with discussions of the present defects in such fields as 
agency, contract, tort, corporations, utilities, bankruptcy, 
conflict of laws and taxation. Here the cause is not far to 
seek. Long before the trend towards urbanization had 
set in, the foundations of the law were laid m a civilization 
which was predominantly rural. Accordingly, the law 
was framed to meet the exigencies of a rural age. Our 
present civilization is, however, no longer rural but 
urban. The rapid growth of cities, which, in America, 
began about 1820, has produced an urban society which, 
in world history, is unique. A new set of conditions has 
arisen with which the law has had no experience. At 
present it is attempting to meet those conditions in 
accordance with the methods and terms of a rural 
civilization. It is endeavouring to solve the novel 
problems engendered by the unparalleled growth of 
industry and commerce with the tools fashioned to meet 
the needs of the petty trading civilization of the early 
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nineteenth century.^ Here there is a cultural lag of large 
magnitude. In the course of time, no doubt, it will be 
eliminated and the law adjusted to modem economic 
conditions, just as American law after the Revolution 
sloughed its English feudal land-law skin and adapted 
itself to nineteenth century society. But while this 
cultural lag exists it is evidence of grave maladjustment. 

Is the theory of social change and its corollary, the 
theory of cultural lag, an assistance to the jurist in adjust- 
ing law to the changed material culture ? To this ques- 
tion the answer would seem to be that if the theory is of 
any assistance it is only of slight extent. Its greatest 
contribution lies in the fact that it has crystallized in 
concrete terms a situation which, while it was realized 
by the jurist, was inexpressible in definite scientific terms 
and was incapable of more or less precise measurement. 
This, at present, is as far as the theory goes. It provides 
the jurist with a concept of the situation, or a vocabulary 
in which to describe it, and perhaps a method of measur- 
ing in time penods the degree of adjustment between the 
various parts of law and the material culture. It offers 
so far only vague suggestions with respect to better 
adjustments or the elimination of cultural lags. It is 
only fair to add, however, that the solution of this latter 
problem is one to which the proponents of the theory 
have not yet devoted special effort. 

Conclusion 

To summarize the above conclusions, we have seen 
that jurists, at least since the early Greeks, in their 

I Fot a ducusaion of the nual or pioaeer, as he tenns it, badegtound of 
Atnencan law, see Pound, Tit Spmt of tbo Common Law (1921), Chapter V , 
CnrninaJ Jnsfu* m Ammta (1950), passim , The Crisis m Atnencan Law, 

1)1 Harm's MmttUf Maffeam (19*)). i)*. 
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attempts to correlate social facts or to display their 
relations, have been practising sociology. In fact, these 
early jurists were probably the first sociologists. We 
have seen further that sociology would seem to have 
four points of contact with the law : (i) Sociologists, 
independently of the jurists, have developed their own 
theories of the nature of law. These theories are still 
in a formative stage and are of little practical use at the 
present time to jurists, in the sense that they are not 
capable of being utilized as the basis of a general theory of 
law, although they are having a marked influence on 
juristic thought, (a) Jurists have found that the so-called 
“ sociological method ” is a useful instrumentahty in law 
making and legal analysis. (3) The soaological analysis 
of sodo-legal institutions constitutes the great bulk of 
material to which the jurist can turn at once for assistance, 
particularly m the field of legislation. There is no 
evidence that this material has been unduly neglected by 
the jurists as a whole or that they have failed to evaluate 
it properly. (4) Sociologists have advanced a theory of 
cultural change which, as it is developed, may be of great 
help to the junst in determining the lag between law and 
material culture, and in adjusting law to the changed 
roaterial culture. At the present time the theory is not 
sufficiently developed to ^ of much practical use. In 
short, at certain points of contact between law and 
sociology the jurist must wait for further development ; 
at other pomts he is offered immediate assistance. 



Chapter V 


PSYCHOLOGY 

More than a quartet of a century has now passed since 
the late Professor Munsterberg exposed what he regarded 
as the wilful indifference of the legal profession to the 
question of the apphcation of psychology to law. “ The 
lawyer and the judge and the juryman ”, he declared, “ are 
sure that they do not need the experimental psychologist. 
. . . They go on thinking that their legal instinct and 
their common sense supplies them with all that is needed 
and something more.”' Professor Wigmore, on behalf 
of the legal profession, accepted the challenge and in 
the pages of the llltmts Lav Keviev destroyed Professor 
Munsterberg’s rash and presumptuous little book — 
mercilessly, effectively, completely.* He concluded that 
psychology, at that time at any rate, had nothmg to offer ; 
when it did, he asserted, the law would welcome it. 

Here, for lawyers and psychologists, the matter, 
until recentiy, has rested, particular, psychologists 
of standing have been chary of venturing into the court 
room. The reception given Professor Munsterberg 
helped to chiQ any interest they may have felt in the 
psychological aspects of the legal process. In addition, 
there has grown up within psychology the doctrine that 
it should be “ pure ” or “ scientific ”, that is, that it 
should be concerned exclusively with the ascertainment 

* On tbt Wttmss Stand (1908), 10. 

> The Psychology of Testunony (1909). 3 lU L. Rsv., 399. 
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of general psychological laws which unite particular 
psychological facts, and that it should not interest itself 
in the application of these laws. This belief, which has 
been and still is to a large extent a dominant one in 
psychology, was introduced, in the main , through the 
efforts of the late Professor Titchener. In an article 
published in 1914, the year following the one in which 
Professor Munsterberg ventured a further effort to make 
psychology practicable — ^this time, however, in the less 
sensitive field of industry* — ^Professor Titchener dis- 
tinguished between psychology as science and psychology 
as technology, that is, between “ pure ” psychology and 
“ applied ” psychology, and concluded that wise psycho- 
logists would forego all attempts to apply their subject 
to the problems of life. 

“ Saence is defined by its point of view,” he held * “ The 
man of saence takes his stand at the handle of the fan, and looks 
out along the sticks to an undefined penpheiy. Technology is 
defined by its practical end , the technologist, moving over the 
periphery, chooses and shapes the sticks w£ch are to meet at the 
pivot that he has always held m view. . . . No technology 

IS properly charaaeria^ as the application of a special science. 
Every technology is itself a special disaphnc, indebted (to 
be sure) to many saences and to many other sources than 
science, but adding matter and method of its own, and roundmg 
up all that It handles into a smgle whole. . . . Science and 

technology are alike m their free recourse to the established laws 
and approved methods of logic. Saence is, on the whole, more 
rigorous than technology m this logical regard , not through any 
supenor virtue in the man of saence, but simply because the 
technologist, m the nature of the case, is a logical opportunist, 
workmg for results and towards a practical end, and therefore 
content to work m a logical twilight so long as results are forth- 
coming and progress can be reported.” 

* P^tbolog) mi Initatrud (i9i})- 

■ PtycholoOT : Science or Technology (1914}. 84 Tb* PopiJar Stwtei Mombfy, 
59. B g irtf onH teCCfitly drawn a b glwcco 

at knowledge and tcience as technique. T6e SewO^OuUook (195 1)» passim. 
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The general point of view expressed by Professor 
Titchener is widely shared by workers in other fields, 
particularly in the domain of the so-called exact sciences. 
E. T. Bell,’ a distinguished mathematician, has recently 
restated it with incisiveness and clarity. 

In none of the scores of andapaUons of fruitful applications 
to saence was there any thought of what might come out of the pure 
mathematics. Guided only by their feehng for symmetry, simpliaty, 
and generality, and an indefinable sense of the fitness of things, 
creative mathematicians now as in the past are inspired by the art 
of mathematics rather than by any prospect of ultimate usefulness. 
However it may be m engineering and die saences, m mathematics 
the dehberate attempt to create something of immediate utility 
leads as a rule to shoddy work of only passmg value. The 
important practical and scientific apphcations of mathematics 
are unsought by-products of the main purposes of professional 
mathematicians. 

Underlying this conception of science is the behef, 
with which few would quarrel, that science finds its 
justification in the fact that it gratifies our mtellectual 
appetites. Workers who have pursued their subjects 
with no other object than this in view have, under its 
stimulus of unlimited freedom, invariably produced 
more creative results — and in the end, perhaps, more 
useful results — ^than those who have intentionally con- 
ducted their researches for practical ends. But the 
question arises, when the research worker has established 
his conclusions and an occasion makes possible their 
practical application, who shall apply them. Here 
Professor Titchener would seem to have adopted an 
extreme position, to the direct result of which may be 
attributed the failure of psychologists and legal students 
to co-operate in a field which, in considerable part, is 
common ground. The distinction between science and 
I Tbi Qmm of tin Samctt (19J1), 2. 
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technology is a valid and useful one — ^when we think of 
technology as embracing such subjects as mechanical 
engineering, which draws for its material upon a score or 
more of different fields of investigation. In this sense, 
technology cannot properly be said to be the application 
of a special science. But when we are confronted with 
the circumstance of workers in one field of investigation 
turning for guidance or assistance to the conclusions 
established by workers m another field, as when psycho- 
logists adopt the results of the investigations of 
physiologists, a different situation arises. Here we have 
the application of a special science. It seems a common- 
place to add that the physiologist, although his prinapal 
concern is with research, is the proper person, until the 
psychologist is sufficient master of the subject himself, 
to guide and advise the psychologist in the problem m 
which he needs assistance. Similarly, when a court lays 
down a rule of conduct which has a purely psychological 
content, it is no perversion of the method of science for 
the psychologist to determine whether or not the rule is 
psy^ologically valid. But the behef on the part of 
psychologists that it does constitute a perversion of 
scientific method, has been a real obstacle in the path of 
a synthesis of law and psychology at the pomts where 
they overlap. 

This attitude need not, however, detain us. Psycho- 
logists first had to accumulate their facts and systemati- 
cally set forth their principles before there could be any 
application. All the facts have not yet been amassed or 
all the principles formulated ; that is a process which 
perhaps will never end. To-day, however, even the 
most cautious psychologists* are beginning to recognize 

X See Dunlap, Hdnti : Thar MaJkn^ and Vnmaktnt (i93p for a r ec en t ezaiiq>le 
of a research psychologut venturing into the field of appUcatloa. 
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that enough has been accono^plished in this direction to 
permit the application of psychological knowledge 
to certain fields of conduct without doing violence to 
scientific method. Whether or not psychology is now 
prepared to contribute materially to the advancement of 
legal knowledge is the subject of this chapter. 

Psychology, as a science which offers fruitful contri- 
butions to law, has attracted far greater attention than 
any of the other social sciences, mcluding even sociology. 
It cannot be said, however, that the bulk of the literature 
devoted to this point has advanced the synthesis of the 
two fields. It is a subject for which the ill-equipped, 
on the psychological or legal side, or both, have shown 
a predilection. The over-hasty generaliaations and the 
discussions of psychological errors and faulty observa- 
tions with which the literature abounds have not 
commanded the respect either of capable psychologists 
or lawyers. It is only within recent years that the subject 
has been approached in a productive and scrupulous 
manner ; but even to-day we are still at the threshold. 

Psychology’s primary contact with law hes in its 
possible substantiation or contradiction of the frequent 
psychological assumptions made by the courts in formu- 
lating legal rules of conduct. That is to say, when a 
court makes an assumption with respect to how individ- 
uals behave under particular circumstances it is making 
an assumption which the data of psychology may 
corroborate or contradict. A large part of the business 
of psychology is to ascertain how people generally 
conduct themselves in certain situations ; this is also, 
but to a much lesser extent; the concern of the law. If, 
for example, the courts decide that a dying declaration 
made by an individual, the manner of whose death is 
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being investigated in a criminal prcKeeding, is admissible 
because the solemnity of the occasion is likely to impel 
truthfulness, they are making an assumption more 
properly describable as psychological than legal. In the 
establishing of the rule, which is perhaps rooted in a 
custom which goes back at least to the twelfth century,* 
theological beliefs were perhaps a dominant factor. 
Psychology may or may not confirm the law’s assumption 
but at least it would be wise for the courts to inquire 
what it has to offer. In many fields of the law the courts 
are making psychological assumptions, of which the 
admissibility of dying declarations is an example (though 
the frequency of such assumptions is not so great as 
some writers believe), which the present development of 
psychology makes it worth while for the law to collect 
and test in the light of such facts as psychology is now 
prepared to offer. Here there is an initial difficulty. 
The systematic collection of such assumptions is an 
impossibility and their final gathering will require the 
work of many hands. In the present chapter the 
discussion will be confined to examples which appear to 
be typical. 

Analysis of legal liability begins with acts or non- 
action of human beings. The act of a human being 
initiates a train of events for the consequences of which 
legal responsibility may be imposed ; similarly a human 
being by not acting fails to initiate a train of events and 
may be legally liable for the consequences. Psycho- 
logical analysis of human beings has also as one of its 
starting-points the acts of human beings. Why do 
human beings act as they do ? is a fundamental question 

< 3 Wigmoic, Evu/mte (ind ed.,1923), 160 n. i , cf. j HoUcworth, HUt, E. L, 

(19*4). 
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in psychology. In both law and psychology, therefore, 
it is important to know what an act is. For the law, 
the courts have stated that “ the word ‘ act ’ signifies 
something done voluntarily, or in other words the result 
of an exercise of the will.”* Writers on jurisprudence go 
into the matter a little more deeply. Austin* defines an 
act as a bodily movement which immediately follows 
a person’s desire for it. To Holmes,* “ an act is always 
a voluntary muscular contraction, and nothing else.” 
To Salmond,^ it is “ any event which is subject to the 
control of the human will.” For Holland,* “ ‘ Acts ’, 
in the widest sense of the term, are movements of the 
will. Mere determinations of the will are ‘ inward acts ’. 
Determinations of the will which produce an effect upon 
the world of sense are ‘ outward acts ’. . . . ‘Juris- 
prudence is concerned only with outward acts. An 
‘ act ’ may therefore be defined . . . as ‘ a determina- 
tion of producing an effect in the sensible world ’. 

. . . The essential elements of such an act are three, 
vi2. an exertion of the will, an accompanying state of 
consciousness, a manifestation of the will. . . . We 
may accept as sufficient for our purpose the definition of 
an act of will as ‘ the psychical cause by which the motor 
nerves are immediately stimulated ’, or as ‘ that inward 
state which, as experience informs us, is always succeeded 


. ^ ^ J). 

Dimaat v. Landu, 106 Fed., 8}9, 848 (C. C. A. 3rd, 1901) , Rem/A v. Birm- 
nubam Ky. Li^t tir Power Co , 169 AJa . 514, 35 So., 918 (1910) , V. «>• O. 
Coal Co V. Par^ka, lo Ohio App., 248, 132 N. E., 31, 32 (1923) , Jefferson 
Standard Life bu. Co v Myers, 284 S W., 216, 218 (Tea 1926). Cf. Pound 
and Plucknett, Rjsadtt^ on the History and System of the Common Law (3td ed., 
19*7). JJJ- 

* Jnrttpmdtnee (3th ed., 1911), 421. 

3 The Common Law (1881), 91. 

* Jemsprndenet (7th ed., 1924}, 381 

i Jansprudence (loth ed., 1906}, 102. 



176 LAW AND THE SOCIAL SCIENCES 

by motion while the body is in its normal condition 
e.g. is not paralysed.” 

For the psychologists, action is simply “ any muscular 
or glandular change which results from motor nerve 
impulse ; usually a response to a stimuli.”* Voluntary 
action is defined as “ learned acts which are dependent 
upon habits of the individual as aroused by the complete 
environment (not the expression of some mystical force 
‘the will’).”* 

The psychological definition of an “ act ” is more 
accurate than the legal definition and is therefore an 
improvement on it. Holmes’s definition, in its concept 
and its choice of words most nearly approaches the 
psychological definition, but the superiority of the latter 
is readily demonstrable. Action, we know to-day, is 
the result not only of muscular contraction, but of 
muscular relaxation ; it is also the result of glandular 
activity. But more important, it may be voluntary, 
involuntary or non-voluntary. The use of the term 
“ will ” by the courts and jurists need give us no concern. 
This is a word which the psychologists have also abused 
since its introduction into modem psychology by Wundt, 
who in turn borrowed it from Schopenhauer. Present- 
day psychologists wishing to be rid of the theological 
implications have substituted for it the word volition^ 
the term used by Holmes. Since the psychological 
definition preserves, or at least does not preclude, the 
essential legal distinction between an act and its conse- 
quences — as in the familiar example of crooking the 
forefinger, which is an act, but if the finger is crooked 
against the trigger of a loaded pistol in such a situation 

< Warren and Camuchael, BUmmtt if Humm PjytMag/ (1930), 419. 

* Ibid. 
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that a human being is likely to be hit, it is a wrongful 
act — ^it can be adopted with safety by the law in place of 
the present inaccurate legal definition. 

Let us now proceed further into the field of legal 
liability and consider a class of acts for the consequences 
of which, depending upon the jurisdiction, recovery may 
or may not be allowed. In England,’ Scotland* and 
Ireland,^ recovery is allowed for physical injuries due to 
nervous shock without impact. In many American 
states, and some Federal jurisdictions, recovery of 
damages due to fright or other emotional disturbances is 
denied ; in others, it is permitted. The rule denying 
recovery has been severely criticized by legal writers,^ 
and such criticisms will, with the passage of time, 
probably have a salutary effect upon judicial opinion. 
Only one writer, however, has thought it worth while to 
inquire if psychology could illuminate the point.* 

In denying recovery of damages caused by fright, 
the courts rest their decision in part on their b^ef that 
functional disturbances can result only remotely from 
emotional causes. Thus, in Ward v. West Jersey, etc., 
R. Co.J the court stated that “ physical suffering is not the 
probable or natural consequences of fright, in the case of 
a person of ordinary physical and mental vigour.” But 
in the year 1901, in the ^ghsh case which first permitted 
recovery, Kennedy, J., was daring enough to confess that 

* Coylt V. Watson (191J) A. C i 

* Ibid.. G// 4 rjmv.R 0 M(i 9 io)S.C 8}6. 

3 &//t Great Noribem Rj oJ I reland, zb 'L R. It 428(1890). 

* Throckmorton, Damages for Fnght (1921), 54 Han. L. Reo., 260, Selected 
Essajs on the Law of Torts (1924), joj , Goodrich, Emotional Disturbance as 
Legal Dama^ (1922), 20 Mub. L. Rw., 497 , Bohlen, Right to Recover for 
Injury Resumng from Negligence Without Impact (1902), 41 Am. L. Rjg. 
(N.S.), 141, Stnaes m the Law of Torts (1926), 252 

3 Goodrich, op cit. supra note 4. 

6 6j N. J. L., J85, 47 Atl., j6i (1900). 
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he " should not be surprised if the su^eon or the 
physiologist told us that nervous shock is or may be in 
itself an injurious affection of the physical organism.”* 
Within recent years physiologists and psychologists have 
devoted careful attention to the effects of emotion on 
bodily function and their conclusions, although contrary 
to the belief of respectable judicial authority, are so 
firmly established that it would seem that they could not 
well be ignored by the courts. 

The outward manifestations of fear have received 
their classic description at the skilful hands of Darwin* : 

The eyes and mouth arc widely opened, and the eyebrows 
raised. The frightened man at first stands like a statue motionless 
and breathless, or crouches down as if instincUvcly to escape 
observation. The heart beats quickly and violently, so that it 
palpitates or knocks against the nbs . . . The skin instantly 

beromes pale, as during inapient famtness. . . . Perspiration 

immediately exudes from it. This exudation is all the more 
remarkable, as the surface is then cold. . . The hairs also 

on the skm stand erect ; and the superfiaal muscles shiver. In 
connection with the disturbed action of the heart, the breathmg is 
burned. The sahvary glands act imperfectly; the mouth becomes 
dry, and is often opened and shut. . . There is a strong 

tendency to yawn. One of the best marked symptoms is the 
trembhng of all the muscles of the body ; and this is often first 
seen in the lips. . . . The voice becomes husky or indistinct, 

or may altogether fail ... As fear increases mto an agony of 
terror . . . the heart beats wildly, or may fail to act and 

fidntness ensue; there is a deathlike pallor; the breathmg is 
laboured; the wings of the nostrils are widdy dilated . . . 

the uncovered and protrudmg eyeballs are fixed on the object of 
terror; or they may roll restlessly from side to side. . . . The 

pupils are said to ^ enormously dilated. All the muscles of the 
body may become ngid, or may be thrown into convulsive 
movements. The hands are alternately clenched and opened, 
often with a twitching movement. The arms may be protruded, 
as if to avert some dreadful danger, or may be thrown \^dly over 

' V. Wku Sons (1901), a K. B., 669, 677. 

* Tbt Bxfnsston of the Esno/ms m Man mid Animals (1897), 289 , Cf. i 
Spencer, TboPrmapJss of Psydsologf (1875), 481. 
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the head. ... As fear rises to an ext rem e pitch, the dreadful 
scream of terror is heard. Great beads of sweat stand on the 
skin. All the muscles of the body are relaxed. Utter prostration 
soon follows, and the mental powers fail. The intestines are 
affected. The sphincter muscles cease to act, and no longer retain 
the contents of the body. 

That an emotion which expresses itself in such a 
marmer should at times result in the serious derangement 
of bodily functions is not surprising. In one form of the 
ordeal of primitive legal systems we glimpse the practical 
utilization by the law of the knowledge that fear inhibits 
the salivary flow and swallowing. In the ordeal of 
consecrated bread or cheese (judicium offae^ pants conjuratiOy 
the corsnaed of the Anglo-Saxons) the accused was made 
to eat an ounce of bread or cheese over which prayers and 
adjurations had been pronounced. The accused was 
acquitted if he was able to swallow it. “ This depended 
of course on the imagination,” Lea* observes, “ and we 
can readily understand how, in those times of faith, the 
impressive observances which accompanied the ordeal 
would affect the criminal, who, consaous of guilt, stood 
up at the altar, took the sacrament, and pledged his 
sdvation on the truth of his oath.” Similarly in India, 
when several persons are suspected of theft, a conse- 
crated nee known as satbee, which is prepared with 
various incantations, is administered to all to be chewed 
lightly, and then spit out upon a peepul leaf. Anyone 
ejecting it dry is adjudged guilty. 

The recognition of the injurious effects of emotion 
upon bodily function has resulted from investigations 
carried on by both physiologists and psychologists. This 
is a field, as Sherrington* has observed, where the two 

* Stipirshtum and Fora (1878), 299. 

* Tbi Iniigraitve Athon of the Nmma SjsUm (1906), 2j6. 
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subjects inevitably overlap. On the present point their 
conclusions are in agreement. Thus Pi&on* writes, 
" Emotion may give rise to true hemoclasic shocks, 
with all the consequences of these shocks, especially in 
certain individuals. Bernard and Joltrain have produced 
experimentally a characteristic hemoclasic crisis in a 
patient suffering from exophthalmic goitre and having 
fits of asthma as a result of a fright, by using an unexpected 
detonation close by as an emotional shock. ... At 
the present time, we know of well-certified cases of 
various diseases, in which emotion played the essential 
pathogenic roles : cases of jaundice, neitlerash, ecaema, 
asthma, diabetes, glaucoma, scurf (including the canities 
brusques), exophthalmic goitre (with persistent tachycardia 
and tremors, etc.).” With this general condusion. 
Cannon,* a distinguished physiologist, to whom we owe 
a large part of our present knowledge of the subject, is 
in agreement. As illustrative cases of derangement of 
function due to fear. Cannon ates instances mvolving a 
fracture of the leg which failed to unite ; the sensitizing 
of the sympathetic control of the heart so that even mild 
stimulation produced extreme effects ; increase of 
arterial pressure ; disorders of menstruation ; emptying 
of the bladder ; secretion of milk and the digestive 
process, which he states “ may be profoundly deranged 
by anxiety and distress — ^the mmor aspects of fear.” 
He also records a number of cases of hyperthyroidism 
which followed intensely affective scenes in the lives of 
the patients, of which the foUowmg is typical : “ A man 
of twenty years had a quarrd with his fiancfe. She, 

I Emotiona in Animal* and Man. in Reymert (ed ) Fttlu^ and EmoUon 
(1928), 284, 291 Cf. 293. 

< hodtlj Cbat^ m Pam, Hia^, Ftar and Rifp (and ed , 1929), Chapter XIV 
onA passim. 
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pretending to commit suidde, had in his presence 
swallowed some pills and fallen down screaming. The 
man departed hastily. Within a week he was suffering 
from swelling of the neck and nervousness. When he 
appeared at the hospital four months later he had lost 
weight, he presented a large goitre over which a definite 
t hri ll could be felt, and his basal metabolism was up 
24 per cent, above the normal level.” Alvarez has 
communicated to Ginnon a case of persistent vomitmg 
which began when an income tax collector threatened 
punishment if a discrepancy in a tax statement was not 
explained, and which ceas^ as soon as the matter was 
straightened out by Alvarez. It is hardly necessary to 
add that in addition to setting forth the cases, Guinon has 
also worked out experimentally the physiological basis 
of the tendency of strong emotions to effect a derange- 
ment. This need not, however, be set forth here.' 

In the light of the evidence thus brought forward 
the behef of the courts that there is only a remote 
connection between emotional disturbance and fimctional 
derangement is clearly erroneous. The effect of fright 
upon the human organism is at times just as direct and 
harmful as the blow of a club, and the estimate of the 
damages by a court or jury in terms of money is, as 
Mr Goodrich* has pointed out, “ no more difficult a 
problem here than in any case of non-pecuniary damage — 
a broken leg or a bruised head.” There is, however, 
a word of warning uttered by Cannon which is appro- 
priate to reproduce here. “If an objective cause for 

• See at. siwra p 180, note 2 at 258 et seq Cf Baid, The Ncuro- 
Humotal Auis of Emotional Reaction, m Mutchuon (ed.) Tbt Foundaitom of 
'ExpmmmUd PrfAokf) (1929), 449 , Qmnon, Fiaml OrgtmzatuM for ’Emotmud 
ExpresttOH, m Reymett, c^. at. supra p. iBo, note i at 257. 

* Op at. supra p 177, note 4 at 705. 
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a complaint is not found,” he writes,* “ nothing is easier 
than to attribute the difficulty to nervous factors. . . . 
The assumption that emotional agencies ate causing 
mischief in the organism shoidd be a last resort — an 
explanation which is offered only after every effort has 
been made to find another explanation. And even when 
the cause is ascribed to feat or rage or some other strong 
feeling, proof for that conclusion should be carefully 
sought both at the source of the trouble and in the effect 
of appropriate treatment.” 

liie two preceding examples show that in the field 
of law which we have been considering, psychology can 
make an immediate and direct contribution. But 
psychology is not invariably prepared at the present time 
to aid in the development of all the legal rules or concepts 
based on psychological assumptions. As an illustration 
of its inability in this respect let us consider, from the 
same field, the rule that an individual is civilly liable for 
harm caused by him to another through failure to use 
ordinary care. In early English law and other primitive 
systems the liabihty for damages resulting from positive 
acts was absolute, irrespective of moral fault. “ During 
the medieval penod the principle which underlay the law 
as to civil liability can be stated somewhat as follows ”, 
writes Holdsworth.* “ A man is liable for all the harm 
which he has inflicted upon another by his acts, if what 
he has done comes within some one of the forms of 
action provided by the law, whether that harm has been 
inflicted intentionally, negligently, or accidentally. A 
man acts at his peril.” Similarly, the laws of Hammurabi^ 

I Op. at, lupta p. i8o, note 2 at aSj. 

* 8 Hut. E. L. (1925), 446. Cf. Wigmote, Retponubllitv for Tortious 
Acts (1894), 7 Harp L. Rip., 315 ; Seketed ^sajts on fit Lav ofTorts (1924), 18. 

3 Harper, Tbt Codi of Hammnrabt (1904), 79. 
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provide that “if a physician operate on a man for 
a severe wound with a bron2e lancet and cause the man’s 
death ; or open an abscess (in the eye) of a man with 
a bronze lancet and destroy the man’s eye, they shall cut 
oflF his hands.” As English law developed, this rule was 
generally modified, although as late as 1891 the medieval 
rule was invoked — ^unsuccessfully, however — \x\ Stanley 
Powell,^ where it was asserted that in English courts a 
plea that there was neither negligence nor an intent to 
do harm was no answer to an action which charged the 
defendant with having hurt the plaintiff’s body. In 
general, an individual to-day is not liable for harm caused 
by him without fault ; he is, however, liable in certain 
circumstances for harm resulting from his failure to use 
ordinary care. This liability was practically unknown 
prior to the nineteenth century.* 

The gist to-day of the action of negligence therefore 
is the failure to exercise ordinary care. In determining 
what is ordinary care the courts use, in part, an objective 
test. Ordinary care, they say, is such care as an ordinarily 
prudent person is accustomed to exercise under the same 
or similar circumstances. “ Neghgence ”, Baron Alder- 
son^ has declared, “is the omission to do something 
which a reasonable man, guided upon those considera- 
tions which ordinarily regulate the conduct of human 
affairs, would do, or doiog something which a prudent 
and reasonable man would not do.” The man of 
ordinary prudence is an old and familiar figure in the law 
and from all appearances he will have a long and troubled 

^ (1891) I Q. B. 86. Cf. 2 Pollock tnd Maitland, Hut. E. L. (and ed., 
1899). »7J- 

1 Jenks, On Negligence and Deceit in the Law of Totta (X910), 
26 JL^ Q, Bjp., 159, 160. 

J Bfya r. Wattr Workt, n Ex. 781, 784 (1856). 
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life. At the present time he also appears to be essential 
to the legal process. If the judge, in instructing the jvuy 
with respect to ordinary care, should tell them, “In 
determining whether the defendant in doing what he did 
used ordinary care, you should determine whether in 
the same circumstances you would have done what he 
did ”, the defendant’s sense of justice, since such a 
standard would be too uncertain, might well be outraged. 
If the judge, however, tells the jury that in dealing with 
the question of ordinary care they ate to determine 
what the man of ordinary prudence would have done, or, 
in other words, apply an objective standard to the 
defendant’s conduct, the defendant is more or less satis- 
fied that his actions are being considered without 
prejudice. “ Ordinarily fictions keep us at least one step 
from the truth and conceal the operation of the legi 
machine”, Seavey' has observed. But in setting up 
the prudent man’s conduct as the standard of care, the 
courts have established a psychological test. The 
determination of what a prudent man’s conduct would be 
imder certain circumstances is a matter of psychology. 
It is true that in deddmg this question, the courts can 
probably get along very well without the assistance of 
psychology ; if they determine the question in accordance 
with the sense or wishes of the community that is perhaps 
enough ; under such circumstances it would not make 
any practical difference if a prudent man would in fact 
have done the opposite. 

But psychology may nevertheless be shghtly helpful 
in an analysis of Ae prudent man concept. In certain 
situations where the application of the concept is called 
for, the psychological investigator can reproduce the 

I Negligence — Subjective or Objective (1927), 41 Hwv. L. Rmp., i, 9. 
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drcnmstanccs of the case and determine experimentally 
what a particular course of action would be. The 
situations where this could be done, however, appear to 
be relatively few and belong to the distant future. 
To-day psychology does, however, have a minor con- 
tribution to make with respect to the concept of the 
prudent man. 

Although the modem study of character may be said 
to begin with Francis Bacon,* the subject is still in a 
formative stage. In the nineteenth century Galton* and 
Mni^ both made contributions to the subject, but it was 
not until the twentieth century that the field attracted any 
considerable attention. In this century the work of 
Shand,"* Paulhan,* Roback,® Spranger,^ Klages,® Dewey,® 
McDougall,'® Downey,** Kretschmer,** and others*’ laid 
the foundations for a scientific approach to the question 
and presented it in more or less generalized form. 
Certain primary traits have been studied extensively but 
httle attention has been paid so far to prudence. There 
is general agreement, however, on the point that pru- 
dence, or caution, may be regarded as a form of fear.** 

' AJvaneement of Learmog (i6oj). Books VII and VIII. 

» Study of Types of Chatactet (1877), 16 Nature, 544 

3 A System of Loffe (184}), Book VI 

♦ Tbe Foundattons of Cbi^ter (1914} 

3 Les Caracthes (and ed., 1902). 

^ Tbe Fytbologf of Cbaraeter (1928). 

y Types of Aten (1928). 

* Saenee of Cbaraeter {1929). 

9 Human Nature and Conduct (1922) 

“ Cbaraeter and tbe Conduct of Left (1927) 

Tbe WM Temperament and tts Testeng (192}). 

^ Pbfstque and Cbaraeter (1923). 

•3 See Roback, A Btbbograpby of Cbaraeter and Personals^ (1917) for a biblio- 
graphy of 3,541 titles m sixteen languages. 

14 Sband, t^. at. supra note 4 at 267 , Dewey, op. at. supra note 9 at 153 , 
Thomson, Tbe Sprtntf of Human At^ (1927). 99- 
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Shand’s* treatment of the point is perhaps the most 



Prudence or caution bears a certain resemblance to cowardice. 
Fabius Maximus, who saved Rome from Hamubal, was called 
cowardly by his countrymen, because he refused to fight pitched 
batdes with the enemy, and contented himself with keeping them 
in sight, and being prqiared to take advantage of their occasional 
wea^iess and misses. But when his friends came and urged him 
to wipe out this reproach, and risk a battle with the enemy, he 
replied : “ I should be of a more dastardly spirit than they represent 
me, if, through fear of insults and reproaches, I should depart 
from my own resolution. But to fear for my country is not a 
disagreeable fear.” This patriotic fear gave him courage to subdue 
the fear of loss of personal reputation ; and it was thus determined 
by his love of country, in conjunction with the situation m which 
he found it placed. If we compare his generalship with that of 
Sdpio Afincanus, who, instead of defendmg Rome, atucked 
Carthage, we may infer with some probability not only that the wise 
caution of Fabius was due to this same fear, but that the boldness 
and brilliancy of Sapio was due to a temperament in which fear 
played less part, and a dismterested anger against the common 
enemy a greater. With the former, the advantages of the system 
of fear, and of its variable body of behaviour, were employed to 
the uttermost m the service of love ; with the latter those of anger. 
The action of the sentiment would tend to correct the excesses to 
which either temper was liable, restrainmg the one from excessive 
caution, and the other from rashness. But its conduct would still 
be stamped by the prevailing emotion, nor could it exchange at 
will the caution due to fear for the audaaty of anger. 

On the precise question of prudence this is the most 
that psychology can offer the law with certainty at the 
present time, although, as the psychological an^ysis of 
character proceeds, its contribution will m all proba- 
bility increase. But its present offering suggests that 
prudence is not, under all circumstances, a desirable 
standard. The condua of the prudent man may well 
be the conduct of the cowardly man ; and such behaviour 
may be socially undesirable. In effect, the courts have 

< Tit FomiMMu 0 / Cbarmcitr ( 1914 ). 267 . 
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decided that the emotion of fear shall be the standard by 
which conduct is to be measured. The brave or the 
bold man is held liable if harm results from his actions ; 
the timid man is exonerated. Fear as the basis of 
conduct is not, however, pecuhar to the law of negli- 
gence. It lies at the root of all, or most, of the rules 
imposing liability upon individuals for the consequences 
of their acts. The law does not look with favour on 
the individual who is inclined to put his doubts and fears 
aside and take a chance. In popular opinion this is 
perhaps an inversion of values. Beginning with Theo- 
phrastus* It IS the timid or cowardly man, and not the 
bold man, who has been the subject of condemnation 
at the hands of character analysts. But the law’s anxiety 
for security of interests has prevailed upon it to take the 
opposite position. Psychology may some day be able 
to show us whether or not the choice was a wise one. 

The legal student who turns to psychology for its 
opinion on the validity of the psychological assumptions 
indulged in by the courts quickly discovers that psycho- 
logists have in few instances specifically examined the 
assumptions, and that he must himself apply the general 
conclusions of psychology to his problems. This is a 
condition which is surrounded with many dangers, unless 
the legal student has been also competently trained in 
psychology and is able to evaluate critically the material 
wWch confronts him. In some cases, however, the 
results ate so generally agreed upon — such as the 
conclusions of the psychologists and physiologists in 
regard* to the effect of fnght on the human organism — 
that the possibility of misinterpretation or other error is 
slight. But cases of this type are comparatively rare, 

I Aldmgtoa, A Book of Charattors (1925). 47. 
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and the development of legal psychology is greatly 
handicapped by the fact that able psychologists have 
given so litde of their attention to the objective verifica- 
tion of legal rules founded on psychologicd suppositions. 
In a few instances, however, when particular problems 
have been called to their attention, psychologists, by objec- 
tive analysis, have given direct assistance to the courts. 

One of the most successful of such instances is the 
technique developed by psychologists for the measure- 
ment of confusion between similar trade-names. When 
the trade or goodwill of a particular business has been 
centred around a trade-name, and a rival concern attempts 
to market goods under a similar trade-name, a court will 
restram the rival concern from the use of the name, if it 
is apt to mislead purchasers. In practice, the judge, 
after hearing the testimony of witnesses who had been 
confused, weighs the evidence, adding to it his own 
opinion on the question of confusion, and either does or 
does not restrain the use of the name. Psychologists 
have now brought forward, as an aid to the court, 
a careful technique for the measurement, on an objective 
basis, of the actual confusion, if any. The problem was 
first suggested in 1909 to psychologists by Edward S. 
Rogers,* a member of the Chicago Bat and the author of 
Goodwill, Trade Marks, and Unfair Tradtng (1914). It 
has attracted the attention of a number of psychologists, 
particularly Paynter’ and Burtt,* who have worked out 
a sound solution. 

' (1914}. For a history of the subject see Paynter, A Psychological Study 
of Trad^Mark Infringement, 41 Ardi. Psytiol (1920), 8. 

* Op. cit. supra note i ; A Psychological investtgatioa of the Likelihood 
of Confiisioa Between the Words "Om-Cola'’ and “Cheto-Cola" (i9i9)> 
14 BtJJ. Vmtti Trmit AbrA Aitoc. No. y 

i Measurement of Confusion Between Similar Trade Names (1925), 
19 lU. L. Rtf., 320 , L^go/ P^/tbologf (1931), 424. 
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In the test employed by Paynter, trade-names typed 
on slips of white paper, with the designation of the 
article appearing directly beneath the trade-name, were 
presented to the observer at uniform time intervals ; 
immediately after the showing of the last slip a second 
list was presented m which the observer was asked to 
indicate the names he had seen in the first list. The 
observer was also requested to grade the slips in accord- 
ance with his degree of certainty. In the second hst 
names were used which were new, those which were 
imitations of names on the first list, and those which 
were duphcates. Two groups of observers were used : 
those who had been informed that imitations were to be 
shown and those who were not. In a second test 
Paynter requited the observers to arrange pairs of 
trade-names m an order accordmg to their likelihood of 
confusion. In the first experiment Paynter found on the 
average that those unaware of the presence of imitations 
confuse 44 per cent, of the imitations with the originals ; 
those aware of the presence of imitations confuse 23 per 
cent. The results of the second test were confirmatory 
of the results of the first test. 

Burtt presented a list of trade-names to the observer, 
followed by a second list containing some duphcates of 
those in the first list, some new names and some similar 
names. His test was conducted m connection with 
pending litigation' ; the name of the plaintiff — Qtizens’ 
Wholesale Supply Co. — ^was given in the first hst and the 
name of the defendant — Consumers’ Wholesale Supply — 
appeared in the second list. The observer was required 
to judge whether he had seen the names of the second 
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list in the first list. An index of normal confusion was 
obtained for the experiment if the observer stated that 
a new name had been seen or that a duplicate had not 
been seen. In the particular experiment normal confu- 
sion was lo per cent. The litigated names yielded 
23 per cent, confusion. For his list of names Burtt 
used trade-names which had actually been litigated and 
with respect to these he found an average confusion of 
31 per cent. It is interesting to note that he found that 
the cases that had been judged infringements by the 
courts manifested the same average confusion as cases 
that had been judged non-infringements. 

The technique developed by Paynter and Burtt for 
the measurement of confusion between similar trade- 
names is an instance of the direct aid that psychologists 
can render to courts. In this particular fidd, however, 
the courts have shown no inclination to benefit by the 
tendered assistance. Judges still entertain the belief 
that their own estimate is the best measurement of the 
degree of confusion. 

So far we have considered examples not drawn from 
the field of evidence. It is this field, however, because 
of the abundance of evidential rules apparently founded 
on psychological assumptions, which has attracted the 
major attention in attempts at psychologico-legal syn- 
thesis. Unlike the general relationship of law and 
psychology, it is possible to approach the relationship of 
psychology and evidence in a fairly complete and systema- 
tic manner, in the sense that a page by page (or rule by 
rule) search of a treatise such as Wigmore’s Vocket Code 
of 'Evidence^ will yield all, or nearly all, the rules into 
which psychological assumptions enter. A preliminary 

‘ (1910). 
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application of this method, however, indicates that rules 
of this character are so numerous that it would be 
impossible to give them consideration here ; the 
discussion which follows is confined, therefore, to 
arbitrary examples. 

We will begin with the important subject of memory. 
In this connection there are three frequent situations with 
which the courts have to deal : (i) when a witness has no 
present recollection but ofifers a past recollection, as when 
he says, “ I made a correct memorandum of this conversa- 
tion while my recollection was fresh ; I now remember 
nothing, but can offer my prior recollection as embodied 
in the memorandum ; (2) when a witness has a dor- 
mant recollection which he wishes to refresh, revive or 
stimulate by looking at a memorandum or other aid ; 
and (3) when it is desired to test a witness’s capacity of 
recollection. The rule which the courts apply when 
confronted with the third situation is perhaps the most 
difficult to estimate in psychological terms and will be 
considered first. 

In testing a witness’s capacity of recollection it is 
proper, in the discretion of the trial court, to cross- 
examine the witness upon his memory of events entirely 
unconnected with the event toward which his testimony 
was directed. “ Repeated instances of inability to 
recollect give the nght to doubt the correctness of an 
alleged recollection of a material fact,” writes Wigmore,* 
“ the force of the instance depending on the greater or 
less probability that the one thing could be forgotten 
while the other is remembered. Some of the most 
effective exposures of false testimony in the history of 

* 2 Wigmorc, op at. supra p 174, note i at 5 754 

* Hud., 426 
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trials have been achieved by this method.” A famous 
example of the method occurred during the trial of 
Queen Caroline. 

Among the various charges of adultery and improper intimacy 
between the Queen (then Princess) and her servant Bcrganu dunng 
her tour m Germany, Austria, Indy, and the Mediterranean, one 
charge was made of adultery on board a polacca during a sea-voyage 
to Palestine ; the witness Majocchi, a servant in her suite durmg 
most of her journeys, had testified specifically to this charge imder 
the following questions from Mr Sohator-General Copl ^ : “ Did 
the Princess sleep under that tent (placed on deck) generally on the 
voyage from Ja& Home ^ ” M^goccbt : “ She slept always under 
that tent dunng the whole voyage from Ja& to the time she 
landed.” Mr Sol. Gen. : “ Did anybody sleep under the same 
tent?” Mtgocehi’. “ Bartolomo Bergami ” Mr Sol Gen.’. “Did 
this take place every mght ? ” Mofoechi : “ Every mght.” On 
cross-examination Mr Brougham sought to test his trustworthiness 
by inquiring as to other dc^s of the sleeping arrangements of the 
suite : “ (On this voyage) where did Hieronimus sleep in general ? ” 
Mtgoeebt : “ I do not recollect (Nlwr mi rteordo) ” Mr Brougham : 
“ ’^ere did Mr Howman sleep > ” Majoccht : “ I do not 

recollect.” Mr Brougham : “ Where did William Austin sleep ? ” 
Mtgoccht : “ I do not remember.” Mr Brougham • ‘ ‘ Where did 
the Countess Oldi sleep ” Migoccht ; “ 1 do not remember ” 
Mr Brougham : “ Where did Camera sleep ^ ” Mtgotcht : “ I do 
not know where he slept.” Mr Brougham i “ Where did the maids 
sleeps ” Migoccht : “ I do not know.” Mr Brougham : “ Where 
did Captam Flynn sleep ^ ” Mtgoceht : “ I do not know ” Mr 
Brought : “ Did you not, when you were ill during the voyage, 
sleep below (in the hold) imder the deck ^ ” Majoccht . “ Under 
the deck.” Mr Brought : “ Did those excellent sailors always 
remam below in the hold with you ? ” Mtgoceht : “ This I cannot 
remember if they slept in the hold durmg the mght-time or went 
up.” Mr Brougham : “ Who slept m the place where you used to 
sleep down below m the hold ? ” Mtgoceht : “ I know very well 
that I slept there, but I do not remember who else.” Afr- Brougham : 
“ Where did the hvery servants of the smte sleep ? ” Mtgoceht : 
“ This I do not remember.” Mr Brougham . “ Were you not 
yourself a livery servant ? ” Mtgoceht : “ Yes.” Mr Brou^m : 
" Where did the Padrom of the vessel sleep ^ ” Mtgoceht : “ I do 
not know.” Mr Brougham : “ When her Royal Highness was 
going by sea on her voyage (at another dme) from Sicily to Tunis, 
where did she sleep ? ” l^ocebt : “ This I cannot remember.” 
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Mr Brougham : “ When she was afterwards going from Tunis to 
Constantinople on board the ship, where did her Royal Highness 
sleep ? ” ^joecbi : “ This I do not remember.” Mr Brougham : 
“ ^^en she was going from Constantinople to the Holy Land 
on board the ship, where did she sleep then ? ” M/gotcht : “ I do 
not remember.” Mr Brougham : “ Where did Bergami sleep on 
these three voyages of which you have just been speaking ? ” 
Migotcht : “ This I do not know.”* 

Such is the legal rule and its application. From the 
psychological standpoint this rule is foimded on the 
assumption that “ memory ” is a unitary factor and that 
an mdividual possesses a generally good memory, a 
generally bad memory, or a type of memory lying 
somewhere between these two forms. Accordingly 
this rule has been criticized by Hutchins and Slesinger 
on the ground that its assumption is derived from the 
defunct “ faculty psychology “ The departure for 
limbo of faculty psychology,” they write,* “ takmg with 
it the faculty of memory, indicates that cross-examination 
to other instances of forgetting, unrelated in kind to the 
facts of the case m suit, is a waste of time.” In addition 
to their belief that the so-called faculty psychology is 
no longer with us, they bring forward, as evidence that 
memory is not a unitary factor, the general conclusion 
of psychologists that there is httle if any transfer of 
training — that is, for example, the old belief of teachers 
that training in the readmg of Latin and Greek made 
possible a transference of the training to another field, 
such as mathematics. Hutchins and Slesinger therefore 
conclude that “ cross-examination of memory may well 
be confined to facts closely similar to those it is claimed 

* 2 Wigmote, Emdetut (2nd ed. 1923), 426. 

» Some Obscrvauons on the Law of Evidence — Memory (1928), 41 Ham 
L Rev., 860, 870. 
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the witness has remembered in the case at bar.”* These 
deductions appear plausible but it would seem wiser, 
before suggesting a modification of the rule, to ascertain 
what has been demonstrated by psychological experi- 
ments on the precise point. 

It is true that the faculty psychology, with its concept 
of mental activity deriv^ from a small number of 
different powers, is generally regarded as havmg been 
discarded and the cruellest criticism that can be directed 
against a psychologist is to describe his work as an 
offshoot of the doctrine of faculties. Nevertheless, by 
whatever name psychologists may choose to desenbe 
their work, the faculty theory with its corollary that 
fo rmal powers function unitarily, is still to-day an 
essential part of psychological doctrine. “ On arriving 
at the present day, no doubt, we find the doctrine of 
‘ faculties ’ everywhere mentioned in terms of keenest 
reprobation”, writes Spearman,* who has studied the 
survival of the theory with especial care. “ Such 
hostihty, however, shows itself on closer examination to 
be curiously concentrated against the name. Just the 
same actual doctrine is still freely accepted under very 
numerous synonyms, as ‘ powers ’, ‘ capacities ’, ‘ abih- 
ties ‘ properties ’, and so forth. Despite all protests 
to the contrary, this ancient doctrine has m good truth 
not even yet been abandoned. Modem authors seem, 
rather, to have been incapable of abandoning it; for 
they have discovered nothing acceptable to take its place. 
Re^y, they have done no more than relax in effort to 
egress it with rigid precision.” In a later study, 

* Ibid. Thu conclusion has been adopted without analysis by a recent 
writer. Gardner, The Perception and Memory of Witnesses (1935), 
18 Corn. L. Q., 391, 406. 

■ Tbt Natun of " InUttiffm* " W tU Pruapies of Cogutton (i9a3), 13. 
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Spearman* made a little statistical analysis of the faculties 
advocated in current literature and now receiving the 
most general support. He found that a “memory 
faculty ”, in the thirty-three pro min ent publications 
analysed, was advocated nineteen times as agamst 
sixteen times for its nearest competitor the “ intellect 
The argument that the rule permitting a general examina- 
tion of a witness’s memory should be abandoned or 
modified because it is supposedly derived from the 
so-called faculty psychology is therefore of little or no 
weight, since the psychologists themselves have not 
abandoned the doctrine. 

But when we turn to the experimental data on the 
point we find that even to-day there is little assistance 
here. Most of the studies are devoted to ascertaining the 
degree of correlation among the different aspects of 
memory. Earlier students concluded, for example, that 
an individual might have a good memory for words but 
not for faces or numbers. Thus Wissler,* in a pioneer 
study concluded that there was little correlation, although 
he added, “ the whole subject of memory tests needs 
further consideration before positive conclusions can be 
reached.” Bennett,^ however, in a later study found 
a high degree of correlation. Achilles* concluded that 
an individual who recalled or recognized one material 
well may or may not recall or recognize another material 
well. Lee’s* experiments indicated that recall and 
recognition, while associated, are nevertheless distinct. 

* Tbt Ahshttes of Man (1927), 

» The Cortclauon of Mental and Physical Teats (1901), Tbt Psycbologual 
Ranew, 3 Monograph Supp. No. 6. 

S The Correlations Between Different Memones (1916), i Jr. of Exp. Psyeb., 

■404- 

Expmmental StnAes tn Retail and Retogmtion (1920), 74 

3 An Bxpmmmtal Study of Retention and tts Relation to IntcUtgmte (1923), 44. 
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The memory learning tests employed by Garrett* 
suggested that memory consists of relatively specific 
abilities instead of being a unitary trait. Johannsen, 
Stirling and Levine* conclude that memory ability is not 
a general factor but is more or less specific for the type 
of material learned. Spearman,* however, found a 
general memory factor present in certain types of mem- 
orizing although he concluded that “ the tendency to 
retain dispositions . . . has shown itself not to possess 
any . . . functional unity (though commonly assumed 
to do so).” Carey,-* a pupil of Spearman, in a careful 
and important experiment, found that “there appears 
to be a very small general memory factor.” Starch,* 
after a survey of the experimental data since Wissler, 
teaches the general conclusion that “ the import of the 
researches up to the present time seems quite certainly to 
prove that the higher mental capacities are in the whole 
rather closely correlated.” Fmally, Kelley,® whose 
researches closely parallel those of Spearman, finds that 
“ memory facility is a general factor operatmg -with 
reference to words, numbers, and spatial material; in 
brief, operating in connection with all the material with 
reference to which tests were made. The claim that one 
is possessed of ‘ memories ’ rather than a memory 
‘ ability * would not seem to be fully justified.” 

We may therefore conclude that upon the basis of 
these hopelessly conflicting conclusions there is no ground 

* The Relation of Tests of Memory and Learning (1928), 19 Jr. of EJttc. 
Psych., 601, 607. 

* An Experiment on Types ofMcmory Ability (i9j2),a}7r of EJiic.P^.,ii. 

3 Op. at. supra p. 194, note 2 at 287 and 412 

* Factors m the Mental Processes of School Children (191;), 8 Bns Jr. of 
P^cb., 70, 91. 

3 EJsscattomU Pg^ioUig (1928), 60 

^ Crossroods m She Mssidof Man (1928), 108. 
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for suggesting the abandonment or modification of the 
legal rule with respect to the testing of a witness’s 
capacity of recollection. It is not for the legal student, 
in cases of this type at any rate, to choose between the 
competing claims of psychologists, especially when those 
claims are apparently based on experimental data. It 
might be urged, however, upon the analogy of practices 
in the so-called exact sciences, that the law, because of 
the conflict of evidence on the point, should modify or 
abandon the rule. This argument is based upon the 
assumption that in the field of the exact saences a new 
principle is not mcorporated into the canons of estab- 
lished principles if the evidence in support of it is 
conflicting. But even if this is the general practice in 
the exact sciences, it is not a practice which should be 
followed in the present case. The evidential rule with 
respect to memory is the fruit of generations of expea- 
ence and in practice the concept upon which it is based 
has proved a valuable device m the legal process. 
Because psychologists are unable now to make up their 
minds ab»ut the vahdity of the concept is no reason for 
the law to discard it, especially when the law’s experience 
can be set against the psychological conflict, and the 
psychologists offer no substitute to take its place. Of 
course, if the psychologists estabhsh m the future that 
the legal concept is entirely without foundation and that 
the triumphs which the law now credits to it were 
accidental in nature, the concept should be discarded 
irrespective of the fact that psychology may have no 
substitute to offer. But the possibihty of the rule’s 
ultimate discredit appears to belong to the distant future. 
The courts should welcome the available assistance of 
psychologists more freely than they do, but there are 
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certam minimum requirements which the law must 
establish for its own protection. Wigmore* has sug- 
gested the slight condition that the proposed test or 
conclusion be an accepted one in the field of psychology 
and that it have a reasonable measure of precision in its 
indications. This condition is not met in the present 
case. 

When a witness offers his past recollection, as 
embodied io a memorandum, the courts, before admitting 
it, requite that it have been made when the matter was 
fairly fresh in the recollection ; but each case is judged 
on its own merits. Thus, a memorandum made five 
months after the event it describes has been admitted* ; 
it has also been ruled out.* In this connection, the 
experimental studies which have been conducted by 
Ebbinghaus,^ Radossawljewitsch,* Finkenbinder,® Bean,^ 
Crosland,® and others, on the rate of forgetting are 
significant. Ebbinghaus’s pioneer study in 1885 indi- 
cated that the process of obliviscence was subject to 
definite measurement. Ebbinghaus memorized nonsense 
syllables until he could repeat them once correctly, and 
then measured the rate at which he forgot them by the 
amount of time required for re-leaming them at different 

I 2 Wigmoie, op cit supra p 174, note t at § 990 

» Cartm v. Pbtlps, 91 N J Eq., Jiz, 109 Atl , 291 (1920) 

3 Spnn^ Gtrdm Mtaual Ins Co. v. Eoasu, i; Md ;4, 74 Am. Dec., 
(i860). 

♦ Ueber das Gedoebtmss (1885) Trans Roger, Mtmory (1913). References 
ate due to the English edition 

5 Das Bdstdtm md Vergfssm ba Ksndem wtd Erwacbsmen natb txpmmaitiUtn 
UtOtrsnebrngat (1907) 

6 The Curve of Forgetting (1915), 24 Am Jr P^b , 8. 

7 The Curve of Forgetting (1912), 21 Ardi iJP^eb. 

• A Quahtanve Analysis of the Process of Forgetting (1921), Psydi. Monog., 
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intervals after the original memori2ing. He svimmarized 
his results as follows : 

One hour after the end of the learning, the forgetting had already 
progressed so for that one half the amount of the onginal work 
had to be expended before the senes could be reproduced again ; 
after eight hours the work to be made up amounted to two-thirds 
of the mrst effort. Gradually, however, the process became slower 
so that even for rather long penods the additional loss could be 
ascertamed only with difficulty. After twenty-four hours about 
one-third was always remembered ; after six days about one-fourth, 
and after a whole month fully one-fifth of the first work persisted 
in effect. The decrease of this after-effect in the latter mtervals 
of time is evidently so slow that it is easy to predict that a complete 
vamshing of the effect of the first mcmonaation of the senes 
would, if they had been left to themselves, have occurred only 
after an indefinitely long penod of time.' 

Radossawljewitsch, who used nonsense syllables and 
poetry, found that, in regard to the meaningful material, 
one-third was forgotten in two days, one-half m seven 
days and three-fourths m thirty days ; one-third of the 
meaningless material was forgotten in one day, one-half 
in six days and four-fifths in thirty days. Ebbinghaus’ 
came to the general conclusion that the ratio of what is 
retained to what is forgotten varies inversely as the 
logarithm of the time. No later experiments have ever 
impugned the validity of this conclusion, which, however, 
only states the rule with respect to changes of rate and 
does not refer to an absolute rate. The results of all the 
experiments undertaken to date make it clear that the rate 
of forgetting varies with the material learned, the method 
by which it is learned, and the individual who learns it. 
Tlie rate is, however, always fast at first, and then 
becomes progressively slower. At the present time, the 
experimental work on the subject is still too limitad to 

* op at. supia p 198, note 4 at 76 

’ Op. at supra p 198, note 4 at 78 
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be of ptacdcal assistance to the courts, but enough has 
been accomplished to make it apparent that the curve of 
forgetting may in time be safely utilized in determining 
whether or not a memorandum was made when the 
matter was fSairly fresh in the recollection. Apparently, 
if a memorandum was not made within a week after the 
event it might just as well not have been made for 
a month. 

In permitting a witness to refresh his recollection by 
consulting a memorandum, the cotirts are in accord with 
present psychological knowledge. A distinction is 
drawn, in analyses of the memory process, between 
recall^ which is the reproduction of what has been 
learned, and recogiition^ which is recall with a time-factor 
added, or an awareness that the recall relates to past 
esperience. It is with recognition that the law is 
principally concerned in permitting a witness to revive 
his recollection. The psychological evidence is clear 
that in thus allowing to be brought to min d what has 
been forgotten, the law is following sound psychological 
procedure.' 

Another important psychological concept from the 
field of evidence is the idea of " consciousness of guilt ”. 
The basis of the idea is stated thus by Wigmore* : 

A ctiminfll act leaves usually on the mind a deep ttacc, in the 
shape of a consciousness of guilt, and from this consciousness of 
guilt we may argue to the domg of the deed by the bearer of the 
trace. The reliance is not upon Ae testimonial credit of the person, 
but upon psychologic forces closely analogous to the forces of 
extend nature. As an axe leaves its mark m the speechless tree, 
so an evil deed leaves its mark in the evil-doer’s consciousness. 

I Dashiell, FwtdamenUUs of Objtetwt Psytbolegf (1928), 576 et seq. 

* I Wigmore, op. cit. supn p. 174, note t at $44 
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Flight is frequently relied upon to show consciousness of 
guilt, although the rule is broad enough to admit almost 
any type of behaviour. “ Flight from justice, and its 
analogous conduct, have always been deemed indicative 
of a consciousness of guilt ”, writes Wigmore.' “ ‘ The 
wicked fleeth when no man pursueth ; but the righteous 
are bold as a lion.’ In our primitive system of law, the 
accused who fled, whether innocent or guilty, suffered 
forfeiture and escheat ; though this was rather a mode 
of deterring him from refusing to appear for judgment 
than evidential rule. It is to-day universally conceded 
that the fact of an accused’s flight, escape from custody, 
resistance to arrest, concealment, assumption of a false 
name, and related conduct, are admissible as evidence of 
consciousness of guilt, and thus of guilt itself.” Although 
evidence of flight is admissible to show consciousness of 
guilt, evidence that the defendant did not flee is not a 
circumstance which the jury may consider m its deter- 
mination of the innocence of the defendant.’ That the 
defendant drank to excess after the event,* that he ofiered 
to take a whippmg of thirty-nine lashes if he would then 
be discharged,* that he furmshed the parties implicated 
with him with money to leave the state,’ that he trembled 
and showed confusion before and at the time of his arrest,® 
that he was nervous and showed a great deal of fear,^ 
that he took no part in the neighbourhood search for the 
child alleged to have been kidnapped by him,® that before 

* Op at. supra p 174, note i at § 276, sec cases collected in 25 L,. Rep 

(1923), 886. 

> Bouts V Ssa/e, 145 So , 104 (Miss 1935) 

3 Peep/e v O’Nall, H2 N Y , 355, 19 N E , 796 (1889) 

* State V de Berry, 92 N C , 800 (1885) 

3 Jones V State, 64 Ind , 473 (1878) 

® Beavers v. itate, 58 Ind , 530 {1877). 

1 State V Baldwin, 36 Kan 1, 12 Pac., 318 (1886). 

* State V Hamson, 145 N C., 408, 39 S. E , 867 (1907) 
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his arrest he “ tucked his head ” when told of the arrest of 
another,* are some of the varieties of behaviour which, to 
one court or another, has indicated a sense of guilt. In 
the Sacco-Vanzetti case the Commonwealth attempted to 
show a consciousness of guilt from the alleged anxiety 
of Sacco and Vanzetti on the evening of their arrest, and 
from the lies they told. The defence contended that 
their conduct was clearly explained by the fact that they 
were “ Reds ”, in terror of the Department of Justice.* 
Before examining this concept from the psycho- 
logical standpoint it may be well to point out that the 
courts are quite aware of its limitations. “ The conduct 
of one accused of crime is the most fallible of aU compe- 
tent testimony ”, declared Ormond, J.,^ many years ago. 
The general attitude of the courts on this pomt has met 
with the express approval of Wigmore. “ Experience 
tells us ”, he writes,^ “ that no fixed relations of inferences 
can be predicated for the same conduct in different per- 
sons. The same symptom is often the result of exactly 
opposite psychological conditions. This sort of evidence 
is admitted because there is a certain degree of imiformity 
in its me anin g, but the variations from uniformity are so 
frequent, and depend so much upon personal character 
and logical circumstances that no fixed rules should be 
laid down. Repeated judicial wammgs tell us that the 
evidence is merely to be estimated as best we can in 
the light of our knowledge of human nature in general 
and of the accused in particular.” In a comparatively 
recent case,® the Commonwealth attempted to show 

* Holt T. State, 39 Tex. Cr. App. 282, 43 S W., 1016, 46 S. W., 829 (1898). 

* Ftxfikfurter, Tit Cast of Saeco end Vaixzettt (1927), 60. 

S Smtb y. State, 9 AU., 990, 995 (1846). 

* Op. cit. supra p 174, note s at jj6. 

S SprtMff V. CommoHa^tb, 198 Ky., 258, 248 S W., 535 (19x3). 
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consciousness of guilt by proving that the defendant 
displayed nervousness when a bloodhound was utilized 
to track down the person who had burned a bam, and 
that when arrested, he exclaimed, “ Ain’t this hell 1 ” 
Both items were held inadmissible, the nervousness 
because it could be accounted for by the defendant’s 
anxiety about his wife, whom he had brought to town 
for dental work, and the profane expression on the 
ground that “It would be hard to imagine anything 
more calculated to make one nervous than to arrest him 
for a grave crime, particularly if he knew himself to be 
innocent ; and what would be more natural than that he 
should make some remark expressive of his surprise 
and resentment because thereof.” 

Does psychology offer any data which substantiates 
or impugns the legal concept of consciousness of guilt ? 
This question was investigated by Hutchins and Slesin- 
ger’ in their notable series of articles on the law of 
evidence. These authors did not, however, bring 
forward any objective evidence, although the available 
studies of word-association, inhibition and self-control 
indicated that the legal concept rested on sound ground,’ 
but attacked the problem from the standpomt suggested 
in the Sacco-Vanzetti and earlier cases, namely, that an 
equally plausible hypothesis can be offered, not mvolving 
guilt, but quite as adequately explaining the obsen^ed 
behaviour. No doubt in a number of cases — such as 
the Sacco-Vanzetti case — such an alternative h 3 rpothesis 
is available, and Hutchins and Slesinger conclude “ that 

* Some Obscrvauons on the Law of Evidence — Consciousness of Guilt 
(1929), 77 U. of Pa haw Kev., 725. For the background of these articles and 
tefemces to others in the senes, see (1928) 37 Yah h J., 1017, star note. 

* For summaries, see Hartshome and Studies in Senate and Self-Control 

(1^929), 2^, et seq. , Skaggs, Tbe Mtgor Forms of IsUnbitton m Man (1931), 
C^ter VU. 
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when consciousness of guilt is relied on by the prosecu- 
tion, careful attention be given to the alternative explana- 
tions of his conduct advanced by the accused, including 
such data as may appear through a psychiatric examina- 
tion.” 

Since the appearance of the study by Hutchins and 
Slesinger, important investigations of the problem from 
the psychological point of view have been undertaken 
by the Russian psychologist Luria, and his conclusions 
have recently been made available to English readers in 
a translation by W. Horsley Gantt.' In connection with 
his analysis of the problems of disorganization of 
behaviour, Luria investigated affect in criminals' and the 
results of his studies go far towards confirming the 
validity of the legal concept of consciousness of guUt. 
Luria and the courts both assume that a criminal act 
leaves a trace in the organism ; in the eyes of the courts 
this trace may so influence subsequent behaviour that 
such behaviour may be used as a basis for inferring the 
commission of the crime. The validity of this inference 
is precisely what was investigated Ijy Luria. “ Can 
the psychologist ”, he asks, “ studying the affective 
traces in the criminal objectively establish his participa- 
tion in the crime This is a question which other 
psychologists from time to time, with the utilization of 
different methods, have attempted to answer.* 

I Lum, Tbt Nature of Human Corots (1932). 

* Op at Eupta note i at Cbaptei III, All refetenccs, unless otherwise 
indicated, are to this chapter. 

3 It will perhaps be useful to reproduce here Luna’s concise history of the 
point 

“ The question of the ezpeninental diagnostics of partiapation is 
certainly not a new one, and ns history is exceedingly interesting. E^en 
a quarter of a century ago the problem of tte experimental psydiological 
determination of putiapation in crime was discussed by the well-known 
criminologist H. Gross, and many mvestigators worked on it, constantly 
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One of the pnndpal advantages enjoyed by Lutia 
over previous investigators lies in the fact that he was 
able to perform his experiments on subjects who had 
been arrested a few hours or days before, instead of upon 


applying the methods of the associative experiment Jung, Wertheimer, 
Heilbfonner, Loffler, Rittehaus, Stem, A. Gross and others attempted to 
use the method of the experimental diagnostics of participation. Freud 
and Stem have occupied themselves with this question , Munsterberg 
and other cnmmolo^sts have studied the problem hopefully, and in 
1910-ti there was not a more huhionable topic in psychology than the 
artificial manifestation of traces of the afiective past. The subject was 
then dropped for about a decade after the appearance m 1911 of Lipmann’s 
monograph . . . 

‘^There were two reasons for the disappomtment connected with 
these researches the majonty of the mvestigators did not use actual 
criminals, and the psychologists created artificial situauons which they 
mtended to be similar to the enmes, but which were, of course, depnved 
of the affect connected with the actual crime. The cnmmals who did 
come mto the hands of the mvesugators were usually acadental or they 
were turned for this purpose by cross-queauoning, trials, or convicuon 
and consequent psychical disease . . . Also there were some 

disappomtments ansmg from the method itself, the associative experi- 
ment produced traces of definite affective complexes, and, therefore, it 
was not suiuble to record objectivdy the phenomena. TTic elaborated 
method of analysis of the associative reaaions and the appearance of the 
symptom complexes was msuffiaent, the accessory oiificulues might 
produce symptoms similar to the affective, but fairly compLcated com- 
plexes imght be reflected m other systems than that of the assooauve 

r tem. In the attempt to estimate the accompanymg affective traces of 
symptoms it became necessary to employ a uxiliar y methods not purely 
objective. 

“ Now there appeared a new tycle of investigauons, attemptmg to 
employ the objecuve registration of psychophysiological processes, and 
often more modest quesuons . . . Beginning with Tarchanov, 

Veraguth, Bmswanget and other authors, thCT tried to apply to the diag- 
nostics of the affective traces a method of the physiological reflexes 
Others — Benussi, W. Smith and Larson — used the icspitauon, the pulse, 
and the destruction of certam mtemal structures of equihbnum as an 
objective estabhshment of concealment and lymg Fmally there was a 
thud group from among the old mvesugators, hke R Sommer, who 
attempted to trace the rraecuon of the affecuve traces m the mvoluntary 
movements (Lowenstem, M. Seelmg). 

“ Our researches ate more closely alhed to the last group, exhibitmg 
however some radical changes m the estabhshment of the quesuons. In 
contrast to the former experimenters, we were able to use as material 
actual criminals taken usually before mvesugauons and cross-quesuonmg. 
TTiua we were sure that we obtauied matenafcharactenzed by a continuous 
and strong affect ; and, m contiadisuncuon to the latter invesugators, we 
made use of the i^ecuon of the affecuve traces not m the passive system 
but in the acuve behaviour measured by our new method. 

“ Both of these factors enable us to place the quesuon of the eiqien- 
mental diagnosucs of paruapauon on a mote objecuve basis.” 
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criminals who had already been liberated. He was also 
able to obtain criminals before they were questioned by 
the police and before they were told of the cause of their 
arrest ; in some cases he was able to repeat the experi- 
ment after trial. Finally, he was able to subject to 
experiment a number of suspects who were not guilty 
but who had nevertheless been arrested. During the 
five years of his investigation he collected material 
relating to about fifty subjects, the majority of whom 
were murderers, or suspected murderers. 

In his experiments Luria attempted to answer two 
questions : (a) Could he objectively establish the 

symptoms appearing in the response to the critical 
stimuli, so that he could differentiate the participating 
criminal from an innocent person ? (b) Could he 
objectively establish them under the conditions of that 
resistance by the subject who is trying to conceal the 
appearance of the compromising affective traces ? His 
method was to subject the suspect to a word-stimuli 
test, in which some words were neutral with respect to 
the crime situation, others were intended to directly 
stimulate the affective traces if the suspect was connected 
with the crime and others were doubtful. The results 
of his experiments were highly successful. In almost 
all the instances the affective traces of the crime were 
manifested in the experiments by a group of objective 
symptoms. “ We are now convinced ”, he condudes, 
“ that by a purdy experimental method die psychologist 
is able to answer positively the question of the possi- 
bility of an objective diagnosis of criminal partid- 
pation.” 

Luria found generally, on the basis of his entire 
work on human affect and conflict, that an individual who 
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has committed a crime experiences an affect and a dis- 
organization of behaviour to a degree which cannot be 
compared with any other class of behaviour. The 
c rim i n al, as he points out, is certainly far from being 
indifferent to his experiences ; on the contrary he puts 
himself in an active relation to this experience ; its 
trauma, urging him into activity, conditions the dynamics 
of his behaviour. The acute state of the trauma, Luria 
believes, complicated by the necessity of concealing it, 
creates in the criminal a state of exceedingly acute 
affective tension ; this tension is probably exaggerated 
because the subject is under the fear of revealing his 
crime ; in Luria’s experience the more serious the crime 
the more marked the affect and the greater the danger of 
disclosing it ; the more this complex is suppressed the 
more it tends to destroy the most important neuro- 
dynamical functions. In Luria’s opinion the suppression 
of the complexes is insufferable and the subject experi- 
encing them is certainly not in a condition to remain 
passive during the course of this affect ; he must orient 
hims elf so that he can discharge the tension and save 
himself from an external play of excitation, which 
disorganizes his behaviour and keeps him incessantly 
under the fear of detection. Luria concludes riiat such 
a tension is undoubtedly one of the most serious factors 
for the criminal in the recognition of his guilt. 

The evidence brought forward by Luria strongly 
confirms the soundness of the legal concept of conscious- 
ness of guilt. Law and psychology start with the same 
assumption but by different methods seek to reach the 
same end — establishment of participation in the crime. 
For the law, the unwitting behaviour of the suspect, 
correlated with the imagined behaviour under the same 
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drcumstances of the fictitious normal man, is utilized 
as the basis for the ascertainment of guilt. The psycho- 
logist, on the other hand, subjects the suspect and a 
control to a carefully constructed test and on llie basis of 
the behaviour manifested by the suspect during the test, 
correlated with the control’s behaviour, determines guilt 
or non-guilt. The essential difference lies in the fact 
that the psychologists’ method rules out the alternative 
hypothesis, which is the defect of the legal method. 
By proper safeguards the law can, however, minimize 
this defect to the extent that the danger of a miscarriage 
of justice on this point is reduced to a negligible 
fiactor. 

As a final example from the field of evidence, we will 
consider the rules governing the testimonial qualifications 
of witnesses. A testimonial assertion, as Wigmore* 
has shown, involves three elements. A, for example, 
on the witness stand states that B shot C. Three 
processes are involved in this statement ; (i) observation 
— A must have observed the shooting ; (2) recollection — 
A must be able to recollect what he has observed ; and 
(3) communication — A as a witness must be able to 
communicate what he has observed to the jury and the 
court. A wimess must therefore have the capacity to 
observe, recollect and communicate, or he cannot 
qualify. An obvious example occurs when a witness 
is offered who is suffering from a severe form of mental 
disorder. But the rule is as well illustrated by a less 
extreme case. A is put on the stand to testify whether 
or not a signal light at a certain moment showed red or 

' op. at. supra p. 174, note i at $ 478. Cf. Hutchins and Slesinger, Some 
Obaervanoos on the Lav of Evidence — The Competency of Witnesses (1928), 
37 Yalt L. J , 1017. 
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green. If it is shown that A suffers from the commonest 
of all forms of colour-blindness, the inability to dis- 
tinguish red from green in terms of their red or green 
components, then, in this instance, A lacks the capacity 
to observe and is ineligible as a witness. In addition 
to these general rules, some courts insist that the 
witness must possess a moral responsibility to speak the 
truth. 

Although there is, in the decided cases, much dis- 
cussion of the rules, they are in practice exceedingly 
flexible ; their application is largely left to the discretion 
of the trial court, and cases are seldom reversed for 
rulings on the competency of witnesses. Not so many 
years ago, it was the practice of the courts to exclude the 
witness absolutely if he suffered from some derangement 
or defect. Thus in 1842 Greenleaf,* m summing up the 
law, declared that “ It makes no difference from which 
cause this defect of understanding may have arisen ; nor 
whether it be temporary and curable, or permanent; 
whether the party be hopdessly an idiot or maniac, or only 
occasionally insane, as a lunatic ; or be intoxicated ; or 
whether the defect arises from mere immaturity of 
intellect, as in the case of children. While the deficiency 
of understanding exists, be the cause of what nature 
soever, the person is not admissible to be sworn as a 
witness.” But this ancient rule has now been modified 
so as not to exclude a witness absolutely ; the court now 
asks in each case, perhaps because of an already felt 
influence of psychology, whether the witness is trust- 
worthy with respect to the point on which his testimony 
is offered, notwithstanding his defect or derangement. 

' Evidence (1842), § 365 Quot. i Wigmore op. at. supra p 174, note i at 
S 49 *- 
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Thu development of the law is well illustrated in 
'Rjffna V. Jir//,* decided in 1851. 

The proposed witness said : ** I am fully aware that 1 have a 
spirit, and 20,000 of them ; they are not all mine ; I must inquire 
— ^I can, where I am; I know which are mine. Those ascend 
from my stomach to my head, and also those in my ears. . . . 

They speak to me constantly; they are now speaking to me. 

. . . I know what it is to take an oath ; my catechism taught 
me from my in&ncy when it is lawful to swear ” ; he was then 
sworn, and gave a perfeedy connected and rational account of a 
transaction which he reported himself to have witnessed; he was 
in some doubt as to the day of the week on which it took place, 
and said, “ These creatures insist upon it it was Tuesday mght, 
and I think it was Monday. . . . The spints assist me in 

speaking of the date , I thought it was Monday, and they told me 
it was eSmstmas Eve — Tuesday ; but, I was an eye-witness ” The 
defence contended that the witness was non compos mentis, 
and that as soon as any unsoundness of mmd is manifiuted in a 
witness, he ought to be rejected as mcompetent ; the Court of 
Criminal Appeal negatived this. Campbell, L C J. : “ It has been 
argued that any particular delusion, commonly called monomania, 
ir^es a man inadmissible. This would be extremely inconvement 
in many cases in proof either of guilt or innocence ; it might also 
cause serious difficulties in the management of lunatic asylums. 
I am, therefore, of opinion that the judge must, in all such cases, 
determine the competency, and the jury the credibility. . . . 

The rule which has been contended for would exclude the testimony 
of Socrates, for he had one spirit always prompting him.” 
Talfourd, J. ; “ It would be very disastrous if mere delusions were 
held to exclude a witness. Some of the greatest and wisest of 
mankind have had particular delusions.” 

To-day most of the cases involving testimonial qualifica- 
tions turn on the question of the capacity of the witness 
to understand the obligation of an oath. The witness’s 
capacity is determined in practice by the nature of his 
answers to questions asked him by the court or the 
attorneys. If the answers appear to the court to reveal 

* (1831)^ 2 Den & P. C. C., 234 Quot. i Wigmotc op. cit. supnp 174, 

note 1 at 915. 
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a sufficient understanding he is permitted to testify ; 
if they do not, then he is ineligible. It will be instructive 
to examine several cases in order to vmderstand the rule 
in action. A negro boy' was offered as a witness, and 
the court asked the following questions : 

Wbat is jour name ? William Howard. 

Were you sworn with the other witnesses a while ago ? 
Yes, sir. 

How old are you ? Ten years old. 

Do you know what it means to be sworn ? No, sir. 

Do you ksiow what you mean when you hold up your hand 
and take the oath ? Yes, sir. 

What is it ? Tell the truth. 

If you were not to tell the truths what would be done to 
you ? I don’t know, sir. 

Would it be wrong ? Yes, sir. 

The court held the witness ineligible on the ground that 
it could not be inferred from his answers that he had 
a sufficient sense of the danger and wickedness of false 
swearing or that he comprehended and appreciated the 
sanctity and obligation of an oath. The court stated 
that the promise to tell the truth must be made under 
“ an immediate sense of the witness’s responsibility 
to God ” and “ a conscientious sense of die wickedness 
of falsehood ”. 

In another case, Payne v. J/a/e,* the following ques- 
tions were asked by the prosecuting attorney ; 

Tell this man your name. Levi Philips. 

How old are you ? Seven years old. 

» Crojly T. Staii, 9} Ark., 156, 24 S. W , 781 (1910). 

» 6 S W. (2d). 832 (Ark. 1928) 
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was your birthdcy ? On Thursday, I think. 
I can’t tell you just when it was, but it was on Thursday. 

If it wrong to tell a story ? Yes, sir. 

W^iat becomes of beys that tell stories? They lock 
them up. 

If you are g>od and die, where do you go ? Go to Heaven. 

Do you knofw Sam Payne here ? (Exception by defen- 
dant.) 

At this point, counsel for the defendant, possibly with 
the case of Will Howard in mind, asked the boy these 
questions : 

Do you know what the punishment is, son, for telling a lie 
in court— you don't know that, do you ? (No answer.) 

Then you don't know what the penalty for perjury is, do 
you ? (No answer.) 

The court held that Levi Philips was a competent witness. 
It distinguished Levi’s answers from Will Howard’s, 
on the ground that, while both witnesses knew it was 
wrong to tell a story. Will Howard did not know that 
any penalty would attend if he did so, but that Levi 
knew he would be locked up if he told a story. 

In People v. Hudson,^ the rule is illustrated from a 
different angle. The witness, Switzer, was forty-two 
years old. Three physicians examined him and reported 
that he had not the mental capacity to make a choice 
between right and wrong and adhere to it ; that he could 
not reach a logical conclusion ; that he would justify 
himself in doing wrong; that he had the mind of a 
nine-year-old child ; that his mental ability was not 
beyond the third grade ; and that he had the mental 


» 341 m.. 187. 173 N. E., 278 (1930). 
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ability to make a complete observation and a recollection 
sufficient to communicate his observation. The court 
held that he was a competent witness : 

It may be summed up after what we have previously stated as 
showing very conclusively that he was a rather irresponsible 
person mentally and momlly. As is frequently the case with 
mental defectives, Switzer had a rather keen sense of certam thmgs. 
He testified, as to his understandmg of an oath, that “ an oath is 
sworn with the Lord Jesus Christ as your witness He testified 
that was a sufiiaent answer ; that he had never thought of it before, 
but had been told by those in jail that he would be sworn before the 
Lord Jesus Christ to swear to the truth. It seems apparent that 
he had a very indefinite and vague idea of the obhgation of an oath, 
but we think the objection to his competency as a witness was 
properly overruled. 

It is by such methods that the courts diagnose 
mental ability. The assistance which psychology can 
render is obvious. More than forty years ago Cattell* 
pleaded for the standardization of tests of mdividual 
diflFerences. In the intervening years a large share of 
the energy of psychology has gone into the construction 
of standard tests designed to measure intelligence. In 
1908 Binet’ published his important article on the develop- 
ment of intelhgence m children in which he explained 
for the first time his method of calculatmg mental age. 
Binet’s work was quickly taken up by other psychologists 
and numerous revisions of his scale were proposed. 
The various modifications of his scale which were put 
forward culminated in the so-called Stanford Revision,’ 
which represents five years of thorough study of the 

* Mental Tests and Measurements (1890), ij Mind, $73 

* Binet et Simon, Le Dcveloppement de I’lntelligence chez les Enfsnti 
(1908), 14 Amde Pg/cbolog/<]M, i. 

* Tctman, Lyman, Oidabl, Galbrcath and Talbert, The Stanford Bjrtiton 
and Extension of the Bmt-Simon Sea/e for Measttnia InteUiffnte (1916). The 
same year Terman published a guide for the use of the scale. The Mtastarment 
of himUgfnct (1916). 
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entire problem. The Stanford Revision is now standard. 
If adopted by the courts in place of their present hap- 
hazard and almost meaningless method of diagnosing 
mental age it would provide a certain, standard, and 
scientific method of answering the question before the 
court. Its reliability and utility have been thoroughly 
tested in the school systems of the world and in the 
universities ; it has also been widely and successfully 
used as a test for vocational fitness. The test is simple 
to use and requires only a few minu tes to apply. Its 
adoption by the courts would eliminate the occasional 
reversals on rulings of mental competency. 

It should be pointed out, however, that the Stanford 
Revision has one limitation from the legal standpoint. 
The test is designed to measure intelligence, and if 
applied to a witness its results will tell the court whether 
or not the witness has the necessary competence to 
observe, recollect and communicate. It will not, 
however, inform the court whether or not the witness, 
if a child, realizes the obligation of an oath and will tell 
a truthful story. To meet this problem the courts will 
perhaps have to avail themselves of the tests designed to 
determine the knowledge and attitude of children 
towards moral problems. These tests have not been as 
widely employed as the intelligence tests, but their results, 
on the basis of thorough checks, have been foimd to be 
accurate.’ Such tests provide a far sounder basis for 
estimating the probable truthfulness of a child’s testimony 
than the present crude legal methods. 

It should be pointed out also that if the tests are 
adopted by the courts they will inevitably be extended to 

> Jonet, Ouldrai’t Motals, in Mutchiaon (ed.). A Umibook ef CbtU Pjyde- 
Thete u a full bibliogtaphy of test mateml at the end of the aiticle. 
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situations other than the determination of the competency 
of witnesses. This, however, is no argument against 
dieir utilization by the courts. It may demonstrate, 
indeed, that other legal rules or concepts are antiquated 
and need revision. Thus, in State v. Schilling^ the 
defendant who was twenty-eight years of age, killed an 
officer while attempting to escape arrest. Experts 
subjected the defendant to intelligence tests and deter- 
mined that he had a mental age of eleven years. His 
counsel therefore attempted to rely on the rebuttable 
presumption that an infant, between the ages of seven 
and fourteen, is incapable of committing a crime. The 
court rejected this contention on the ground that while 
there was such a presumption with respect to an infant 
of tender years, the presumption does not extend to one 
of advanc^ years. But as Sheldon Glueck’ has pointed 
out, the historical reason for the rule is not bas^ upon 
the tender age of an infant alone, but upon his mental 
and moral capaaty. As he has shown further, when the 
rule was introduced it was universally, though tacitly, 
believed that the mental age and the physical age are 
identical. There can be no question to-day that psycho- 
logy has conclusively established the contrary. The 
general adoption of the mtelligence tests by the courts 
not only may, but should, require that the application of 
the presumption with respect to children be extended 
also to adults who are shown to be mental infants. 

As a concluding example for this chapter it may be 
well to mention briefly the efforts of psychologists to 
devise a technique for the detection of lymg. For the 
law, the principal method is cross-examination, and 

» 85 N. J. L., 145, 1 12 AtL, 400 (1921) 

> Mental Disorder and the Cnmtnal Lav (192J). 196. 
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although it has scored many notable triumphs it would 
be fer inferior to such an absolute method as the psycho- 
logists are seeking. Hypnotism has been suggested, 
as has also scopolamin, a drug which induces unconscious- 
ness but which still permits the subject to respond to 
questioning. Experiments indicate that a patient imder 
the influence of hypnotism or scopolamin will answer 
questions truthfully. Experiments with these two 
methods, however, are of too slight an extent to warrant 
the adoption of either method at this stage. The 
method which to-day is attracting the widest attention 
was developed in the United States by Keeler, Marston 
and Larson.* This method involves the use of an 
apparatus which registers changes in blood pressure and 
respiration. The theory is that a conscious effort to 
repress a true statement and substitute a false one will 
cause a change in the heart action. By noting the changes 
in the heart action the experimenter will be able to 
separate the true from the false statements. He will then 
be able to draw inferences from the fact that the suspect 
lied at certain points in his testimony. Although this 
method has been extensively investigated and has 
produced some remarkable results, it has not yet reached 
the point of development where it could be employed 
with reasonable safety. The investigation of this prob- 
lem by psychologists is, however, one of the few examples 
of a deliberate effort on the part of psychologists to be of 
assistance to the law. 

It has been the task of this chapter to determine 
whether or not psychology is prepared at the present day 

> Fot the htstoty and descnptioa of the vatioua methodi tee Luton, L)u«{g 
md Its DtUeUon (19J2}. See alto Wigmote, Tbt Prmctplts of Jmbtud Proof 
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to contribute materially to the advancement of legal 
knowledge. It is apparent, I think, from the examples 
considered above, that in some departments of the law it 
is now prepared to make contributions of such definite- 
ness and value that the law can neglect them only at 
the risk of promoting injustice. But how numerous 
such contributions are it is impossible to estimate. My 
belief, however, as I have said, is that they are not so 
numerous as many writers indicate. In this chapter 
I have intentionally omitted discussion of such topics 
as the psychology of testimony or the fallibility of 
observers, as their value, or lack of it, is well known to 
the legal profession and the literature concerned with 
them needs no elaboration. I have selected instead 
some rules of kw outside the field of evidence — ^the 
customary hunting ground of the psychologist — and 
have attempted to show that in such widely separated 
departments as negligence and trade-names psychology 
can be of immediate assistance, I have also tried to 
show that many fields of psychology are as yet imex- 
plored and that although the basis of a legal rule — as in 
the prudent man concept — may be altogether psycho- 
logical, the psychologist is unable to lUummate it. But 
the conclusion which all the examples suggest, and which 
should be emphasized, is that the synthesis of kw and 
psychology must develop in the same manner as both kw 
and psychology have developed — that is, by a cautious, 
critical analysis of one problem at a time. It is in 
accordance with this principle that I have deliberately 
chosen for analysis three problems from the kw of 
evidence from the half-dozen or more which have been 
analysed from the psychological position by Hutchins 
and Slesinger. From this analysis we can draw several 
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inferences. In the first e^mple — ^the rules relating to 
memory — ^it appears that the psychologists are hopelessly 
divided in their conclusion. Nevertheless, Hutchins and 
Slesinger urge the courts to adopt a particular view. It 
happens that this view is the one with which I am in 
sjrmpathy and which appears to me to be supported by 
positive evidence from related fields, such as the con- 
clusions with respect to the rate of forgetting. But at 
the present stage the wisest rule is for the lawyer to 
refrain from taking sides on psychological questions 
which yield different conclusions upon experimental 
analysis. Neither the lawyers nor the courts ate com- 
petent to choose between conflicting claims of this 
character. In the second example — consciousness of 
guilt — ^Hutchins and Slesinger approach the point 
conceptually and ignore the experimental evidence. It 
is this method which has been most widely employed in 
the past and upon it I believe must test the primary 
responsibility for the low esteem m which the whole 
subject of the synthesis of law and psychology is generally 
held. Few subjects lend themsdves more pliantly to 
easy generalization than psychology, and it is for this 
very reason that the law should insist upon verified 
objective evidence of psychological conclusions. In the 
third example — ^the capacity of witnesses — ^the psycho- 
logical condusions with respect to intelligence tests are, 
in their essentials, clear and undisputed, and to Hutchins’s 
and Slesinger’s suggestion that they be adopted by 
the courts there remained to be added only a discussion 
of the limitations of the tests and an indication of how 
those limitations might be met. I should add that the 
Hutchins and Slesinger articles have been selected for 
criticism because they represent a real advance upon 
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previous studies and are, taken as a whole, among the 
best informed and most intelligent analyses of the subject 
that we possess. The development of the synthesis of 
law and psychology will be a long and perhaps a tedious 
process ; but it is a process, however much patience it 
may require, which for the law will yield a fruitful 
barest. 



Chapter VI 


POLITICAL THEORY 

PoLincAi. theor7, since its rise in the latter half of the 
eighteenth century as a distinct department of knowledge, 
has always maintained a close connection with juris- 
prudence. At times, indeed, political theory has passed 
altogether into the custody of the lawyers and its destiny 
has appeared indissolubly litiked to the development of 
juristic thought. From jurisprudence it has borrowed 
not only its terminology, but many of its concepts and 
much of its method. Three of the most important 
movements in modem pohtical thought are contributions 
from the law. To Maine, who borrowed them from 
Savigny, political science owes the fruitful and widely 
utilized historical and comparative methods ; to Austin 
it is indebted for the disparaged, but still tenacious, 
deductive and analytical studies of the nature of the 
state ; and Gierke and Maitland are generally regarded 
as the initiators of the influential pluralist movement. 
That jurisprudence has been levied upon heavily by 
political theorists should not surprise us since the two 
fields are to a considerable extent concerned with 
identical problems ; both arc occupied with public 
control of individuals and with the relations of individuals 
to one another. But the connection between law and 
political theory has not b«n one-sided; it has been 
completely redprocaL Political theory, as a separate 
branch of inquiry, has influenced juristic thought perhaps 
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as ertensively as any other department of knowledge. 
To it jurisprudence owes much of its standing as a social 
science ; from political theory first came the impetus 
which culminated in jurisprudence freeing itself from the 
sterile analytical method of Austin. 

To-day political theory’s connection with juris- 
prudence is still close, although in its increasing emphasis 
upon the actual functioning of government, rather than 
upon its stmcture, it is tending to differentiate itself from 
jurisprudence. A shift of attention from structure to 
function is also a marked characteristic of contemporary 
jurisprudence ; but, while this movement may parallel 
the similar movement in political theory, it appears — 
because of the different subject matters — that they will 
not coinade, at least during the prehminary stages. 
Present-day pohtical theory seems to offer contributions 
to legal thought at three points : sovereignty and the 
notion of law ; the doctrine of the separation of powers ; 
and theories of rights. Let us consider the contributions 
in the above order. 

{a) Sovereignty and the Notion of Law 

Contemporary political thought, in its analysis of the 
question of sovereignty, is concerned principally with 
two problems : {a) Should the state be legally supreme 
and unlimited or should it be placed upon a parity with 
other associations of the community, such as the church 
and trade unions ? {b) What is the relation between the 
state and law ? The answers which modem political 
theorists have given to these two questions have raised 
a storm of major proportions in current social thought. 

In the classicd theory of the state, as it has passed 
from Luther to Bodin, to Hobbes, Rousseau, Austin, 
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and finally to Hegel and his disdples, the state is held to 
be legally supreme and unlimited.* Sovereignty, in the 
classical idea, is an essential attribute of the state, and in 
the famous words of Bodin,* “ Maiestas est summa in 
dves ac subditos legibusque soluta potestas ” — sover- 
dgnty is supreme power over dtizens and subjects 
unrestrained by laws. This concept is the child of the 
Reformation. During the Middle Ages, with its inde- 
pendent systems of church and state, neither deriving its 
authority from the other, the modem notion of sover- 
eignty was impossible.* But the creation, at the Reforma- 
tion, of separate communities, which refused to submit 
in dther their religious or political life to the single 
authority of Pope or Emperor, compelled the formulation 
of a doctrine which would reject external claims to super- 
ior authority and insure internal unification. It was 
Bodin, in his theory of the State, who provided such 
a doctrine. Luther had previously laid the foundations 
for Bodin’s theory when, in order to combat a stubborn 
but divine church, he had been forced to contend for 
the divine power of princes. From Luther to Bodin 
was a short step. Bodin saw clearly that the religious 
conflicts initiate by Luther were a threat to the con- 
tinued existence of the newly created communities, 

* For the history of the theory of sovereignty see Ward, Soveresffi^ (1928), 
^sun, Chen, Retmt Tbeonts of SovtragfOj (1929), passim; Colter, Pluralistic 
Theories and the Attack upon State Sovereignty m 4 Dunning, A History of 
Vobtscttl Tieorus (1924), ed. Memam and Barnes , Figgis, Sindus of Pobittai 
TboHg/bt from Gtrson to Grotsus {t^orj), passim , Laski, Fotpidabons of Soveragity 
(1921), I et seq., 209 et seq 

* Do Rjpubbttt Libn Sex (1586), Book 1 , Chapter VUI. The problem here 
is the mea^g to be attribute to potestas. Is it supreme because of highest 
authority based upon posiuve law or because of actual might? Professor 
Mdlwain adopts the view that fhete can be no question that m Bodm’s meaning 
it IS the power with the highest authon^ and not the power highest m actuu 
might. Sovereignty Again (1926), 6 Etonemtea, zjj. 

3 Maitland, Lertiirts on Consbtntionel History (1919}, 102 ; loggia. The Dtrine 
Rjffit ofKsi^ (2nd ed., 1914), X3. 
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unless there was a unification of power within the 
communities. B7 attributing sovereignty to the state, 
Bodin furnished the Princes of the Western World with 
an invincible weapon against religious claims and 
guaranteed the independence of each community. In 
every community, he held, there must be some definite 
authority which commands obedience and which is 
itself beyond the reach of authority, otherwise the state 
cannot survive. Every political thinker in the classical 
tradition from Bodin to Austin was to utter the substance 
of this thought. In John Austin’s hands it received 
its most precise statement and before we review the 
conflict now waging aroimd the concept of sovereignty 
it will be helpful to tmderstand exactly what Austin 
understood sovereignty to mean. 

Austin' analysed the conception of sovereignty for 
the purpose of distinguishing between “ law properly 
so-c^ed and laws improperly so-called.” Law, he held, 
is a command from the sovereign person or body in the 
political society to a member or members of the society. 
Such commands, he asserted, are laws properly so-called 
and are thus distinguished from laws improperly so- 
called. But it is necessary to define the sovereignty 
from which the command issues. Here Austin ofiers 
the original notion that sovereignty has two marks which 
distinguish it from other forms of superiority : The bulk 
of the people of a given society have the habit of obed- 
ience or submission to this superiority, and this super- 
iority has not the habit of obedience to any other 
superiority. Sovereignty, he therefore defines as fol- 
lows : “ If a determinate human superior, not in a habit 
of obedience to a like superior, receive habitual obedience 

I Lectures on Jnrtsprudence (5tb ed., 1885), Lect. VI. 
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from the bulk of a givea society, that determinate 
superior is sovereign in that society, and the society 
(including the superior) is a society political and indepen- 
dent.” This precise reformulation of Bodin’s doctrine 
of sovereignty represents the heart of the modem 
analytical jurist’s conception of the state. This concep- 
tion, most analytical jurists are now agreed, insists upon 
three requirements' : a community in whose name 
sovereignty is exercised in a particular territory; the 
attribution to sovereignty of the supreme power to issue 
commands ; and the recognition of such commands as 
having the force of law. Thus, from Austin’s position, 
the state is legally supreme and unlimited, and from it law 
derives its authority. Austin’s treatment of law and 
sovereignty is the fountain-head of the analytical theory 
of the state, which has been a dominant influence in 
political thought and jurisprudence since his day. But 
the circumstances of a new age require a new political 
philosophy and the doctrine of the analytical jurists has 
been subjected to a heavy fire. It remains to be deter- 
mined if the aim of its opponents has been effective. 

The assault launched against the analytical theory of 
the state falls into two well differentiated movements : 
first, the so-called pluralist reaction against the analytical 
theory ; and second, a reaction against the reaction. 
Those who have associated themselves with the second 
movement have taken a stand which the pluralists hold 
to be midway between that of the analytical jurists and 
their own. 

Three arguments have been relied upon by the 
pluralists in their attacks upon the theory of state 

1 WiUougbbj, Tbe FwiJamtiital Comtpts ej PtAbe Lav (1924), Chapters 

vn-vin. 
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sovereignty : an argument from history, an argument 
from utility, and an argument from ethics. 

From the historic^ view it is urged that the con- 
temporary state, with its claim to sovereignty, is the 
product of historical circumstances. It is pointed out 
therefore, that sovereignty is not an absolute but an 
historical variable, and that while it may have been a 
valuable concept in the past it is now a dangerous 
anachronism blocking progress and should be eradicated 
from political thought. That the pluralists have proved 
their case with respect to the historical basis of the idea 
of sovereignty must be conceded. The conception of 
the state, as territorial and omnipotent, arose because of 
the special set of circumstances created by the religious 
wars of the sixteenth century. It was a notion which, 
before that time, respectable political theorists would 
have repudiated with the simplest logic ; and, if we 
turn to the future, it is not difficult to imagine a reorgan- 
ization of society in which the notion will have no 
applicability and will be altogether devoid of meaning. 
Sovereignty is thus always conditioned by the circum- 
stances of the particular period ; if the times tend 
toward the creation of an unlimited and irresponsible 
state, the doctrine of sovereignty is a useful tool for those 
who would wield power ; if the current runs in the other 
direction it is a concept without vitality. In either event, 
it is an historical variable and not, as the analytical 
jurists’ have maintained, an attribute of political authority 
which has not changed its essential character since tribd 
days. On the historical side it has also been argued that 
it is impossible to fit the analytical theory to actual 
states as they have existed and that the theory is an 

* WUlou^bby, Tie FwtdamtHfaJ Omtepts of Puibt Law (1924), 157 
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artificial absurdity. The most striking example is the 
United States. It is customary for analytical jurists to 
locate sovereignty in the United States in the amending 
power. Thus Willoughby,' a leading representative 
of the analytical school, writes, “under the amendmg 
power ... it is possible to take away from any 
given State, against its will, and by a perfectly legal 
process, any or all of the powers which it now possesses, 
and from this result the objecting State has no legal 
means of escape by secession from the Union or other- 
wise.” But, as Professor Laski,® has pointed out, the 
power to amend the Constitution is limited by the 
exception that no State shall, without its own consent, 
be deprived of its equal suffrage in the Senate. Theo- 
retically, therefore, the conception of sovereignty cannot 
apply to the United States since nowhere in its structure 
is it possible to locate legally supreme and unlimited 
power. But the historical argument so far as it applies 
to the past or the future tells us nothing of the 
present. To consider the applicability of the concept 
of sovereignty to present political conditions, we 
must turn to the arguments from utility and from 
ethics. 

From the utilitarian point of view it is urged that the 
analytical theory of sovereignty is so remote from 
practical life that it is of little or no worth for people 
who must live in a real world ; that a theory of sover- 
eignty to be acceptable to-day must take into account, 
and adjust itself to, the entire social environment. The 
analytical theory of sovereignty is purely a formal one ; 

< WiUougjlby, Tbi huniamental Connptj of Public Lav (1924). 249. 

» A Grammar of Politics (192J), 49 
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it is studied essentially as an abstraction although its 
adherents attempt to point out its applicability to certain 
concrete situations ; they admit,' nevertheless, that the 
assertion that the state is unlimited is merely made for 
formal purposes and that it in no way implies that the 
actual state has no limits. Pound’ has very neatly 
compared analjrtical jurispmdence to a herbarium. 
“In the herbarium,” he writes, “typical forms — that 
is, forms chosen by the collector because they conform 
most nearly to a picture he has made himself — are 
pressed and dried and classified, and an ideal vegetation 
is written upon that basis. It helps us to understand 
plants undoubtedly. But it falls to pieces as a descrip- 
tion of nature whenever one looks attentively at the facts 
of nature in the field.” The analytical theory of sover- 
eignty is a herbanum specie ; it is related to the actual 
States of the world as the herbanum species are related 
to the variety of mdividual forms in nature. The fact 
that states are subject to definite limits in their power may 
be irrelevant for the purposes of analytical jurispmdence, 
but in the world in which we live it is a fact of great 
significance. 

It is upon ethical grounds, however, that the pluralists 
base their principal objections to the analytical theory 
of sovereignty. The essence of the attack from this 
standpoint is that the state is not std generis^ that it is 
merely one of many associations which function in the 
community. There seems to be a genus, as Maitland* 
said, of wMch the state and other associations are species. 

* Op. at. supra p 226, note i at v. 

» bittrprttatioiu of Legd Uutoiy (192}), laS. 

3 Introduction, Gierke, Pobheal Tbeonu of tbo Mtddh Ages (1900}, ix. 
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Since the other associations, such as the club, the family, 
the church and the trade union, are of the same class as 
the state, they do not depend for either their creation or 
their existence upon the will of the state ; like the state 
they came into existence spontaneously to f ulfil social 
needs. The state is subject, therefore, as are other 
associations, to ethical appraisal. Its will as such is not 
superior to the wiU of other groups in the community 
and it is only entitled to obedience upon clear proof that 
the particular ends which it seeks to accomplish are good. 
On the international side it is likewise urged that one 
state is not entitled to be die sole judge in determining 
matters which concern other states. “ England ought 
not to setde what armaments she needs, the tarifis she will 
erect, the immigrants she will permit to enter ”, writes 
Laski.' “ These matters aflFect the common life of 
peoples ; and they imply a unified world organized to 
administer them.” The state, viewed from this position, 
either internally or externally, is plainly, in the classical 
sense, not sovereign. 

From this attack upon the theory of sovereignty it 
would seem to follow that a court should not apply the 
law of the state to an association against its will. A 
trade association, the pluralist argument has implied, 
being on a parity with the state, is entitled in a court of 
law, if it so desires, to have its rules prevail over the rules 
of the state, since its own rules are framed to meet its 
own peculiar needs. Such a doctrine amounts to legal 
anarchy and would deprive any system of law of most of 
its usefulness. It was at this stage of the argument that 
the reaction began against the pluralist attack upon the 
theory of sovereignty. 

I Op. dt. tupn p. ai6, note 


2 at 6). 
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The leaders of this reaction — ^McDwain,' Dickinson,* 
Elliott,* and Emerson^ — ^while they admit many of the 
criticisms brought by the pluralists against the classical 
theory of sovereignty, assert nevertheless that “there 
must be a single final source of law which all inferior 
tribunals and officials within that community are content 
to recognize as speaking with ultimate authority, and to 
whose pronouncements they will therefore voluntarily 
conform, so far as they know how, their own separate 
acts and decrees.”* Professor McUwain’s insistence 
that the term “ sovereign ” has no proper application 
beyond the domain of law, and that in a legal sense it is 
merely a presupposition of any system of order according 
to law has won general acceptance in this new group. 
It is msisted that the choice is between the principle of 
sovereignty, which asserts that m every community there 
must be a higher power competent to settle the lines of 
demarcation between conflicting spheres of rights and 
mtetests, and the principle of anarchy, which maintains 
that the resolution of conflicts must be left to the free 
decision of each unit. Emerson, the most recent writer 
of the group, concludes that the choice between these 
principles depends in the last analysis on the justifiability 
of the use of coercion. He recognizes, however, that 
the justification of the use of compulsion is not absolute 
but depends upon the particular circumstances of the 
particular community. The present state of society, he 
concludes finally, demands that it shall have the right of 

I op. at. supta p. 222, note 2. A Fragment on Soveragnty (1933), 48 
Pol Set. S^tar., 94. 

^ A Working Theory of Sovereignty (1927), 42 Pol Set. Qmr , 524 (1928}, 
43 ibid , 32. 

3 Tht Pragttatu'&MoU tn Polities (1928), 86 et seq. and passim. 

4 State and Soverttffiiy m Modem Germatrt (1928), 234 et seq 

3 Op. at. supra note 2 at 525. 
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an nltunate appeal to force. If we admit the right of 
compulsion, as necessary for the maintenance of society 
and the protection of its members, there must then be 
some body in the community which, when controversy 
arises, can utter the final word. If we are dealing with 
a federal system we may have several bodies, which, in 
their respective spheres, will be supreme. 

Professor Laski,* as the doyen of living pluralists, 
has examined this argximent and found it imconvincing. 
Law must be conceived, he holds, as related to a moral 
end. Whether or not a decision of the state is good, he 
insists, can only be answered in terms of the judgment of 
individual citizens. This, of course, is at variance with 
the idea of a sovereign state, since the “ action of a 
sovereign state binds as such without regard to whether 
that action fulfils the obligation to which the state is 
bound by its inherent character.” The idea that the 
decisions of the state have a validity other than formal, 
because the state is supposed to be a safeguard against 
particularistic interests, and acts in the name of the whole 
community, is a fallacious one, in so far, he holds, as it 
seeks to make these qualities necessary and a priori 
attributes of the state. The state, he points out, is an 
abstraction and what we have to examine are the acts of 
the Government which speaks in its name. We do not 
know in advance whether the decision of the government, 
in any given instance, is in the interest of the whole 
community until we know what the content of the 
decision is. That judgment, he holds, must be pro- 
nounced by those who are to be affected by it. He 
concludes, however, with the highly significant state- 
ment, “I entirely agree with the view that the cases 

* Studas m Law and Politus (1952), 2ji 
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where men or associations oppose the will of the state 
should always be cases of last instance ; I do not need to 
be convinced that peace is almost always better than 
conflict.” 

Professor Laski’s argument, it seems to me, comes 
down to this : he admits the necessity for a body within 
the community which can utter, in nearly every case, the 
final word when controversy arises ; he denies, however, 
that the pronouncements of this body are entitled to 
obedience as such ; it is for the individual citizen to 
examine the content of what this body wills, and deter- 
mine from his own position whether or not it is good and 
reasonable and therefore entitled to obedience. But, he 
says further, the citizen should oppose the will of this 
body only in “ cases of last instance ”. 

As thus expressed, Professor Laski’s view does not 
appear to difler fundamentally from the views of his 
opponents. Both agree that there should be some body 
with the ultimate power to resolve controversies. 
Professor Laski would, however, impose two limitations : 
(i) in cases of last instance the citizen shall be entitled to 
oppose the pronouncements of this body and (2) the label 
“ sovereignty ” must not be applied to the body. 
Neither of these limitations is vital. Professor Laski 
objects to his opponents’ claim that the solutions of this 
body have a v^dity other than formal because the state 
claims to act for the entire community ; but he himself 
admits the authority of the solutions except for extreme 
cases — he admits, that is, that the law of the state, except 
in extreme cases, shall prevail over the rules of other 
groups — churches, trade unions, etc. — ^within the com- 
munity. This is ninety-nine per cent, of what his 
opponents ask ; as to the remaining one per cent. — ^the 
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cases of last instance — I venture to guess that they will 
admit that also. As examples of such cases, Professor 
Laski dtes the men who resisted Charles I in 1642, those 
who revolted in France in 1789, and in Russia in 1917, 
and the opposition of the Huguenots to Louis XIV’s 
demand for a unified religion. Professor Laski is here 
merely asserting the principle that when the men who 
constitute the government — ^the individuals in the 
legislature and on the bench — appropriate the power of 
that government for ends to which the community is 
hostile, the community, if it cannot by orderly processes 
remove the individuals or curtail their power, is entitled 
to do so by revolution. I suppose it is proper to say 
that the men who constitute the government are entitled 
to resist such a revolution, since they will do so in fact. 
In such cases we pass beyond the realm of law into the 
domain of pohtical actuality. Professor Laski’s oppo- 
nents, to be at one with him in his first limitation, need 
concede only the obvious fact that the authority of the 
body which is entitled to utter the final word with respect 
to controversy may be shattered by revolution. Profes- 
sor Laski’s second point, which, though only implied, 
is none the less real, that the label “ sovereignty ” should 
not be attached to the concept of an organization 
entided to finally resolve conflicts is perhaps well taken. 
Professor Dickinson' believes that in so far as the word 
is used to express this concept it is a helpful part of a 
political vocabulary, although he adds that if it is to 
continue to be helpful, it must be kept clear of confusions 
which warp its meaning. He rests this belief on the 
ground that if the concept of an ultimate dispute-settling 
body is thus earmarked the idea of “ law ” will be kept 

' Op. dt supra p. 229, note 2 at 5)4. 
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distinct from the other kinds of rules which influence 
human conduct and relations. The need for such a 
distinction is of course obvious, but the utilization of 
the word “ sovereignty ” is not necessary to preserve it. 
In political discourse the word might be a useful short- 
hand description of the concept for which Professor 
Dickinson and his fellow writers are contending and 
which the plurahsts' admit is necessary. But the word 
is so charged with difierent meanings that it is more than 
doubtful whether m practice it would be limited to the 
m eanin g Professor Dickinson would ascribe to it. In 
the political vocabulary it is not an essential word, and 
its employment has a tendency to loose thinking and easy 
solutions. If the word were banished altogether from 
political discourse the resulting discontinuance of the 
endless discussions which now centre about it, and the 
direction mstead of the attention of political theorists 
to the concept itself, would be a positive gain. It would 
seem the part of wisdom to seize this opportunity to 
eliminate a word of ambiguous meaning from a vocabu- 
lary long overburdened with ambiguity. 

What efiect would the adoption by jurists of this 
new concept m place of the Austinian theory of sover- 
eignty have upon legal thinking? It would, I think, 
result in a real gain. In deciding cases the courts, for 
the most part, manage to get along very well without 
the aid of the Austinian theory of sovereignty. The new 
theory recognizes the necessity of rules and of organiza- 
tions to maintain those rules ; it recognizes, therefore, 
the theory of courts as it is known to-day. That is to 
say, it ainits the necessity of a system of courts — an 
organization whose primary function is to settle disputes 

‘ op. cit. snpni p 2)0, note i at 2)9. 
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— and the principle that £he rules of that system shall 
prevail over the i^es laid down by an individual for the 
guidance of his own conduct, or shall prevail over the 
rules of other organiaations in the community. The 
limitation that the rules shall not so prevail in cases of 
last instance is no limitation at all. If such a case arises, 
and a rule is asserted which is contrary to the rule of 
the system, the way is open to change the latter rule by 
orderly processes ; if the orderly process is unavailing 
the proponents of the new rule, if they desire it earnestly 
enough and possess sufficient power, will change it by 
force. This is merely the assertion of a political fact 
which all systems must recognize. But the adoption of 
the new theory as a substitute for the Austiman theory 
will result in one positive change in the method of 
deciding cases. It will deprive the courts of an obsolete 
prop on which to rest some decisions. The cases in 
which the Austinian theory is utilized as a basis for 
decision are infrequent, but the complete elimination of 
the doctrine from the realm of judicid thought would be 
an advantage. One example will suffice. It is a well 
settled principle of Anglo-American law that the state 
cannot be sued without its consent. This immunity 
to-day is based by the English courts on the maxim 
“ The King can do no wrong ” and on his inability to 
issue a writ to himself.* The immunity of the sovereign 
which, during the feudal period, was a purely personal 
one, was transferred to the democratic state after the 
collapse of the feudal system. The doctrine in time 
became an accepted fact of jurisprudence and its justffica- 
tion by the American courts became merely a matter of 
the citation of ancient authorities. In Kafum>anakoa v. 

I Wstkitu, Tbi Stat4 as a Party LsHgant (1927), puclm and 192 et seq. 
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Polybland^^ Justice Holmes, however, attempted to justify 
the doctrine on logical grounds : 

Some doubts have been expressed as to the source of immunity 
of a sovereign power from suit without its own permission, but the 
answer has been pubhc property ever since before the days of Hobbes. 

. . . A sovereign is exempt from suit, not because of any formal 

conception or obsolete theory, but on the logical and practical 
ground that there can be no legal right as against the authority 
that makes the law on which the right depends, “ Car on peut 
bien recevoir loy d’autruy, mais il est impossible par nature de se 
donner loy.” 

Justice Holmes here rests the theoretical justification of 
the doctrine of state immunity from suit squarely on the 
Austinian concept of law and sovereignty. But, of 
course, the Austinian concept is not a justification of the 
doctrine, since the thesis which Holmes wishes to 
establish is itself explicitly stated in his premise ; the 
sovereign, by Austin’s definition, is not subject to his 
own laws. If Holmes* had here followed his own 
conception of law — that law is what the courts do in 
fact — he would have been unable to discover a justifica- 
tion of this doctrine on logical groimds other than the 
fact that the courts do apply it. “ It is only if the state 
is considered as something apart from, superior to, those 
who compose it ”, as Watkins’ says, “ that ex necessitate 
it will not be bound by its own rules.” But the abandon- 
ment of the Austinian theory and the substitution of 
the new theory, although it will make unavailable for 
judicial reasoning one argument occasionally relied upon, 
need not, and perhaps may not, affect the practical 
result, however desirable it may be in certain circum- 
stances. Judges will still be free to teach the same 

« 20 j U. S , J49. 533 (1907)- 

• CoUteftd Papers (1920), 172 

3 Op. at supra p. 2J4, note i at 198. 
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conclusions which they have imagined heretofore that 
the application of the Austinian theory required. It is 
important to remember, moreover, that the doctrine of 
sovereignty was a gift of political theory to law, and it 
seems appropriate to say that what the political theorist 
giveth, the political theorist taketh away ; and in this 
instance I think the wonted blessing should be added.' 

When we turn to the question of the relation between 
the state and law, we encounter a controversy which 
has been waged by political theorists for many centuries.* 
Is the state subject to law ? Does law derive its authority 
from the state? These are questions which politick 
theorists have been asking themselves since the days of 
the Sophists ; no answer ever proposed has won general 
acceptance and, as Borchard* condudes after a thorough 
historical survey, the problem would seem to be insoluble. 

The analytical conception of law as the command 
of the sovereign, and the definition of sovereignty as 
legal omnicompetence, which is ascribed to the state, 
requires the andytical jurist to view the state as the sole 
source of law and as not itself subject to law.'* But this 
view, as was to be expected, has been found unsatis- 
factory by those to whom the Austinian theory of 
soverdgnty is anathema. The leaders of the attack 

‘ Cf. op. at. supra p. ajo, note i at 259. Nothing has been said here of the 
ef f ect upon the doodnes of international law of the abandonment of the theory 
of sovetagnty. The foundations of international law are being so thoroughly 
revised at the present tune that 1 have felt that it would be premature to ^scuss 
the question. Cf. Dunn, Tie Proteetim of Nationals (19)2), passim On the 
rdatioa of the idea of sovetagnty to theories of mtemationBl law, see, however, 
Coker, op. dt. supra p. 222, note i at 98 , Borchard, Pohdeal Tbeorv and 
International Law m 4 Dunning, A. Histoij of Pohhad Tbeonts (1924), ed. 
Memam and Barnes, 1 2} « seq. , Lauterpacht, Private Law Sonnes and Asialopes 
of International haw (1927), 43 et seq. 

* For histones of the quesdon see Borchard, Government Responsibility 
in Tort, VI (1927), 36 Yale L. J., 1039 ; Sander. Stoat tmi Pjebt (1922). 

8 Op. ot. supra note 2 at 1096. 

* C^. at. supra p 226, note i at 129. 
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Upon the analytical theory of the relation of law and the 
state are Duguit, Krabbe and Laski. For Duguit,' the 
state and law are independent phenomena. The state 
has no connection with law, and political commands 
derive their authority merely from persuasion or from 
the penalties which the men in control of the state are 
able to impose. Laws, however, are the rules of conduct 
which must be obeyed for the preservation of society ; 
their sanction is not organized coercion, but is the 
psychological approval accorded rules which promote 
social ends and preserve the benefits conferred by 
society. Duguit therefore concludes that law is com- 
pletely independent of the state, and is superior and 
anterior to political organization. Furthermore, law 
is objective and not subjective; its validity depends 
upon the end it serves and not upon its source. Since 
those who act in the name of b^th the state and the 
people are subject to law, the state itself is necessarily 
subject to law. Krabbe* likewise holds that law is 
superior to and, in origin, independent of the state. He 
regards Duguit’s theory that the state is only a fact 
unrelated to law, however, as untenable. The idea of the 
state, he insists, must be derived from the law, and the 
authority of the state is nothing but the authority of law. 
Law its^ is not determined objectively, but subjectively, 
and includes all rules which spring from men’s feeling or 
sense of right. Laski,® who defines law as the “ opera- 
tive satisfaction of effective demand ”, denies that the 
state is its ultimate source and insists that its sources are 

* UEtat, It dntt objuhf et la lot posttm (1901) , Traitt it irotl coHsttittbomul 
(2d ed., 1925) , UStat, Us gmnrnants et Us of/mts (1905). 

■ Tht Moitrn Idea of the Stott (1922) For an acute ctiuoam a£ Kiabbe’a 
general theory lee Cohen, Law and Oh Soaat Order (19}}}, 312. 

i Op. at. supra p. 230, note i at 273 ; dt supra p. 226, note 2 at 53, 
*7J. 595- 
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as varied as life itself. The state, he holds, is the organ 
through which the fact that some particular demand has 
secured a factual title to satisfaction is registered. “ It 
is an announcement that behind this given demand there 
lies, prospectively, the coercive power of society . . . 
the state is no more than the form such registration now 
assumes.” He holds that as a simple matter of obvious 
justice the state should be subject to law, that is, the 
state should be liable to suit in the same way that a 
private person is liable. 

Thus it would appear that the answer to the question 
of the relation of state and law depends, in theory, upon 
the definition of the two words, or upon the particular 
ethical principle invoked. If, with Aristotle,' we define 
the state as the collective body of citizens and hold that 
law has no power to command obedience except that of 
habit, we will arrive at a different answer to our question 
than if we accept Austin’s theory of law and sovereignty. 
Like so many controversies, this particular one has 
resolved itself into differences about the meaning of 
words.* Each political theorist, in Wittgenstein’s’ 
phraseology, has made himself a picture of facts, and the 
truth or falsity of each picture consists in its agreement 
or disagreement with reality. "In order to discover 
whether the picture is true or false ”, as Wittgenstein 
declares, “ we must compare it with reahty. It cannot 
be discovered from the picture alone whether it is true 
or false. There is no picture which is a priori true.” 
We should, in other words, first ascertain whether or not 

^ Pobiics, ui, I, § 2. Ibid , u. 8, $ 24. 

> “ Scientific controversies constantly resolve themselves mto diSierences 
about the meaning of words,” Professor duster baa de clar ed. Quoted, Ogden 
and Richards, Tbi Mtamiig of Meamng (1925), Chapter XXXII. 

i Traetatus Ijiguo-Pbtlosopbttut (1922), a i et seq. 
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the state is, in fact, subject to law ; and whatever may be 
our answer we should then determine whether or not as 
a matter of ethics it ought to be. We should, that is, 
answer the question upon the basis of facts, and with the 
guidance of ethics, and not attempt solutions by analysing 
the meaning of words. As a question of fact, it requires 
no lengthy analysis to show that the state, acting through 
the government, both is, and is not, subject to law. As 
a practical matter, every authority in the state, every 
person to whom power is entrusted, is subject to law, if 
we are to give the word “ law ” any meaning at all. The 
state, for one example, can only take the life of a dtixen 
according to the prescribed rules ; and when the state 
sometimes ventures to ignore those rules, as in the case 
of Sacco and Vanzetti, the men speaking in its name 
quickly realize, through the reaction of the community, 
die dangers which attend such behaviour. On the other 
hand, because of a mystical legal and polidcal conception 
of absolute sovereignty, the doctrme has developed that 
the government is not responsible in tort. This brings 
us to the consideration of ethics. Ought the govern- 
ment to be superior to law ? To ask the question, it is 
submitted, is to answer it. The ordinary citizen is 
entided to be protected from wrong, irrespective of the 
source from which it may emanate. The men who act 
in the name of the state should be required to answer 
for the consequences of their conduct as private citizens 
are so required. To allow government officials to shield 
themselves behind an obsolete and untenable theory of 
the nature of the state is to violate the first principles of 
right conduct. 

With respect to the subsidiary question — ^Does law 
derive its authority from the state ? — ^litde comment is 
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required. It is to-day the general opinion that the 
sources of law, as Professor Laski is above quoted as 
saying, are as varied as life itself. Only for the purposes 
of formal reference can it be maintain^ that the state is 
the source of law ; and this is a purpose which can never 
satisfy, as Professor Laski says, those over whom its 
sanctions operate. 

(p) The Separation of Powers 

It is necessary, Aristotle* observed, when we inquire 
into a subject, to separate the different parts of which it 
is compounded. Following this principle, he’ noted that 
a government, in its first grand division, was formed of 
three parts : the public assembly, the officers of the state, 
and the judiciary. Thus was bom the now fundamental 
doctrine of American jurisprudence that no branch of 
the government — ^legislative, executive or judicial — 
except so far as the constitution permits, or efficient 
administration requires, shall exercise any of the essential 
functions or powers of any other branch. We need not 
inquire whether Aristotle by his classification intended 
to describe merely a characteristic which the governments 
he had studied had exhibited, or whether he meant to 
assert a basic classification, inherent m the nature of 
government, which all governments should exhibit ; 
as all good Diptera have two wings. 

We may also pass over, in order to confine the discus- 
sion within reasonable bounds, the interesting history of 
the idea in the hands of politioJ theorists prior to Locke 
and Montesquieu. It is with these two names that 
historical discussion of the doctrine of the separation of 

» PoUtiet L, I. 

* Ibid., iv., 14-16 
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powers is most concerned. Locke* held that there were 
three natural powers in every government, which he 
termed the legislative, executive, and federative. The 
legislative and the executive powers should always be 
kept separate, he believed, as it was too great a tempta- 
tion to human frailty for the same persons who have the 
power of making laws to have also in their hands the 
power to execute them ; such persons might exempt 
themselves from obedience to the laws they made, and 
suit the law, both in its making and execution, to their 
own private advantage. The federative power he 
defined as the power of making war and peace, and 
treaties. The executive and federative powers, he held, 
though they are really distinct in themselves, are normally 
joined together and are not easily separated. These 
ideas were adopted by Montesquieu,* and m his hands 
they received their classic treatment. There are in every 
state, he said, three powers, and he held flatly that the 
separation of the different powers was essential to civil 
liberty. “ When the legislative and executive powers ”, 
he writes, “ are united in the same person or body, there 
can be no liberty, because apprehensions might arise lest 
the same monarch or senate should enact tyrannical laws, 
to execute them in a tyrannical manner. There is no 
liberty if the judicial power be not separated from the 
legislative and executive. Were it joined with the legis- 
lative, the life and liberty of the subject would be exposed 
to arbitrary control, for the judge would then be the 
legislator. Were it joined to the executive power, the 
judge might behave with the violence of an oppressor. 
There would be an end of everything if one man or one 

* Two TreaXtsts of Cm/ Govenmmf (Modey’aed., 1884), Book U, Chapter XU. 

’ Spin/ of Laws, Book VI, Chapter VI. 
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body, whether of princes, nobles or people, exercised 
these three powers : that of making the laws, of executing 
public resolutions, and of judging the case of individuals.” 
In these sentences Montesquieu embodied a page of 
future history. 

It is customary for those who write of Montesquieu 
in this connection to make sport of the fact that although 
Montesquieu purported to be describing the English 
constitution, no such separation of powers existed in fact 
in the British Government. The judicial and executive 
officers, it is pointed out, were, and still are, in form, 
agents of the Crown and legally subordinate to Parlia- 
ment ; and the chief active executives were, and are, 
practically a Parliamentary committee. But, it may be 
pointed out, this mistake, if it is properly so characterized, 
was committed also by Blackstone.* More basically, 
the criticism is, however, a mere detail. Montesquieu 
was intent upon promoting the liberty of the people. 
He saw through the bewildermg complexities of govern- 
mental institutions, boards and offices to their essential 
functions and he saw that in the main those functions 
could be grouped under three principal heads. He was 
not concerned with details, with whether or not his 
description was factually accurate in all its particulars ; 
he was interested only in the essential characteristics. 
In its broad outlines his picture at the time was true ; 
and as a picture of what has transpired since he wrote, it 
has become a faithful portrayal even of details. 

In England, until recently, Montesquieu’s doctrine 
attracted little attention from political writers,* but in 

* 1 B/. Comm., *269. 

* Cf. howeyer Paley, Moral and ’PnbtKol ’PbUosapty (i860), Book Vl, Chapter 
Vm, 2J5 ; Mill, Bjprumtatm Gooemment (1861), 242 ; Sidgwick, EUmmls of 
Pebna (1897). $33. 
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America it was seized upon at an early stage and given 
practical application. In Virginia, where in 1776 the 
first constitution was adopted, the judges, under the 
colonial system, had sat in the legislature ; in the Bill 
of Rights, however, of the 1776 constitution, it was 
expressly provided “that the legislative and executive 
powers of the state should be separate and distinct from 
the judiciary.”* The Maryland Declaration of Rights, 
also framed in 1776, contained the unqualified injunction 
“ That the legislative, executive and judicial powers of 
government, ought to be forever separate and distinct 
from each other.”* The Massachusetts Declaration of 
Rights,* adopted in 1780, is even more explicit : “ In the 
government of this commonwealth, the legislative 
department shall never exercise the executive and 
judicial powers, or either of them : the executive shall 
never exercise the legislative and judicial powers, or 
either of them : the judicial shall never exercise the 
legislative and executive powers, or either of them : to 
the end it may be a government of laws and not of men.” 
All the first constitutions in fact provided for three 
departments and, except in a few states,* the American 
state constitutions to-day contain a provision for the 
separation of powers. 

No specific distributing clause, however, was written 
into the Federal Constitution ; but it is argued that if 
the first three sentences of the first three articles — which 
provide that “ all legislative powers herein granted shall 
be vested in a Congress of the United States ”, that “ the 

* 7 Thotpc, Tb* Ftderal and State ComtittOtons (1909), j8i j, § 5. 

’ 5 ibjd., 1687, S VI. 

s 5 ibid., 1895. S XXX. 

4 The ezcepuons are Kansas, North Dakota, Ohio, Penn8ylTania,Wathingtoa 
and Wisconsin. 
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executive power shall be vested in a President of the 
United States of America ”, and that “ the judicial power 
of the United States shall be vested in one Supreme Q)urt, 
and in such inferior courts as Q>ngress may from time 
to time ordain and establish” — are read together, its 
equivalent is found, and that therefore the doctrine of 
the separation of powers is part of the Federal Constitu- 
tional jurisprudence. At the Federal Convention, Mon- 
tesquieu’s writings were accepted as political gospel. 
There can be little question that when M^son’ remarked 
to the delegates that one of the principal objects of the 
new government would be to provide “ more effectually 
for the security of private rights, and the steady dispensa- 
tion of justice ”, that he was referrmg to the usurpation 
of power by state legislatures. “It is agamst the 
enterprising ambition of this department ”, he was to 
write later in The Federaltst^’‘ in answer to the objection 
that the Constitution violated the doctrine of the separa- 
tion of powers, “ that the people ought to indulge all 
their jealousy and exhaust all their precautions.” Not- 
withstanding the explicit injunctions of the state 
constitutions, the legislatures had encroached upon the 
powers of the executive and the judiciary with resulting 
abuses which were everywhere recognized. “ If we 
look into the constitutions of the several states ”, wrote 
Madison,’ “ we find that, notwithstanding the emphatical 
and in some instances the unqualified terms in which 
this axiom has been laid down, there is not a single 
instance in which the several departments of power have 
been kept absolutely separate and distinct. . . . The 

I I Fanand, Records of the Federal Coseventton (1911), 134 Cf. i ibid., 34, 86 , 
* Aid., 77, 

» No. 47- 

s Tbe Fodendist. Nos. 46-7. 
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conclusion which I am warranted in drawing from these 
observations is that a mete demarcation on parchment of 
the constitutional limits of the several departments is 
not a sufficient guard against those encroachments which 
lead to a tyrannical concentration of all the powers of 
government in the same hands.” If an injunction 
written into a constitution would not operate to keep the 
departments separate, by what method could this object 
be attained ? Practically, the Federal Constitution em- 
bodied the doctrine of the separation of powers. But, as 
Professor Carpenter’ has observed, “ the Federal Conven- 
tion adjourned without knowing how the partition of 
power among the several departments was to be main- 
tained.” Hamilton,* several weeks later, gave the 
answer when he asserted that it was the duty of the 
judiciary “to declare all acts contrary to the manifest 
tenor of the Constitution void.” The judiciary was to be 
the safeguard which would keep the departments within 
the spheres assigned to them by the Constitution. “ It 
is far more rational ”,3 he wrote, “ to suppose that the 
courts were designed to be an mtermediate body between 
the people and the legislature, m order, among other 
things, to keep the latter within the limits assigned to 
their authority. ... A constitution is, in fact, and 
must be regarded by the judges, as a fundamental law.” 
With Marburj v. Madison* Hamilton’s argument became 
the settled doctrine of American jurisprudence. 

In France, as was to be expected, Montesquieu’s 
doctrme of the separation of powers had a large influence. 

* The Separation of Powers in the Eighteenth Century (1928), 22 Amtr. 
Pol. Set Reo., 32, 43. 

* Til FiJtrabst. No. 78. 

S Ibid 

4 I Craoch, 137 (1803). 
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But it was not immediately accepted. The Ph3rsioctats, 
indeed, were founded to demonstrate that their economic 
system was contrary to Montesquieu’s political system* 
and the first of Quesnay’s* general maxims read : “ That 
the sovereign authority be unique and superior to all 
individual members of the community and to all unfair 
enterprises of private interest, for the purpose of auth- 
ority and of obedience is thfe protection of all and the 
legitimate interests of all. The idea of a system of 
checks and balances in a government is unfortimate and 
reveals only discord among the great and the crushing 
of the weak.” But by 1791 Montesquieu’s doctrine had 
triumphed ; it became the glad tidings of the Revolution. 
The Declaration of the Rights of Man* declared that 
** Every society in which ... the separation of powers 
is not determined has no constitution.” In the unsuc- 
cessful constitution of 1793, the doctrine was, however, 
ignored; but in those of 1791, 1795 and 1848 the 
familiar maxim is reaffirmed. “ The separation of 
powers is the first condition of a free government ”, 
declares the constitution of 1848.* 

Before considering the application of this political 
doctrine by the courts in deciding cases, it will perhaps 
be useful to summarize briefly the opinions of contem- 
porary political theorists on the validity of the doctrine 
to-day. In America, Professor Goodnow* was one of 
the e^est of prominent political theorists to attack the 
doctrine. He insisted that it was incapable of accurate 

* Roustan, Tie Pioneers of the French Kevolntion (1926), 6z. 

* Oemnres Uonorniqnis et pbUosopbupms F. Qmsmy (1888), 329. 

s Art., 16. 

* Art., 19. 

* I CmpanUhe AJmnustratm Law (1895), 20 , cf. Tdem., Pobtits and Ad- 
mtmitraiion (1900), 9. 
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Statement and that it was impossible to apply it with 
beneficial results in the formation of a concrete political 
organization. Until recently, the general attitude of 
American political scientists* was, in fact, one of opposi- 
tion to the theory upon the common ground that it was 
a historical inaccuracy and unworkable in practice ; but 
Professor Green,* in 1920, undertook to answer the 
criticisms upon the basis that it has shown itself to be 
capable of consistent application, and that it insures to 
the holders of authority a position of relative impar- 
tiality, which lessens the likelihood and apprehension of 
unfairness, while it has been proved to possess elasticity 
enough to permit the conferring of fairly sweeping and 
summary powers where needed. But Mr Lincoln 
Steffens,’ from a wealth of practical experience has 
recently offered his testimony that the theory did not work 
in practice and that constitutions and charters do not 
affect essentially the actual government. Early in his 
career he found this out and, he declares, “I never 
myself thereafter read the charter of any dty or state 
that I studied. The paper government did not count.” 
In England, Professor Laski,* in one of his first books, 
used almost the identical words in condemning the 
theory, which, he held, possesses in fact o^y “ a paper 
merit for the simple reason that in practice it is largely 
unworkable.” To tliis, Mr Cole,’ speaking for the guild 
socialists, and appraismg the punciple as a safeguard 

* Ford, Sjse and Growth of Amertcan Pob/ics (1898), 68 ; Wilson, Cor^ftsjtonal 
Government (188;), 284 , Powell, The Separation of Powers (1912), 27 
Pol. Set Qmr , 215 , Holcombe, State Government in the United States (2nd ed., 
1926), 49. 

* Separation of Governmental Powers (1920), 29 YaleL. J., 569. Cf. Faidie, 
Separation of Powers (1923), 21 Afub.L.. Rev., 395. 

3 Autobiography (1931}, 4C^. 

4 Authority tn the Modem State (1919), 7t. 

5 Soetml Theory (1920), 125. 
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against tyranny, added : “ Whatever value this principle 
may have had in the past, it has little or none to-day.” 
But in his most considered work, which is at the same 
time one of the great political treatises of the twentieth 
century. Professor Laski finds the doctrine important 
for the modem state. “ Some distinction between the 
three powers he urges, “ is essential to the main- 
tenance of freedom.” But more recently Professor 
Finer* has attempted to show that a triad of powers is 
impossible, that in reality all government is a single 
process, and that the division of government into parts 
with relative power depends upon various factors. 
In France the doctrine has been subjected to a heavy 
attack, particularly by Duguit,* who denies in the first 
place that the state has any powers at all. Bcrthelemy^ 
holds that the constitutional laws of 1875, following 
a tradition inaugurated m France in 1789, have confided 
to two distinct authorities the two essential functions 
of the political organism : the making of the laws and 
the execution of the laws. “ Should the judiciary 
constitute a third power ? ” he thinks is only an academic 
question, which he answers in the negative, since if we 
found that it did, it would not thereby achieve, in practice, 
any greater independence of legislative or executive 
power. Theoretically justice is essentially independent ; 
practically, its mdependence is guaranteed now by one 
method, now by another. As a matter of good logic, he 
holds, there is no middle ground between making the 
laws and executing them. Esmein,’ however, argues 

* op. dt. supra p. ii 6 , note z at 296. 

* 1 Tin Thtory W Prattut oj Modtm GomnimetU (1952}, 155. 

3 2 TraiU dt dm! toHsUtuUotutil (2nd ed., 192}), j 14 

* TratU Mmtntain dt droit admmttraSiJ (jth ed , i<)o8), 10. 

i EJtmen/s dt droit catutiMiomel (1896), 318 
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Strongly for the recognition of the judicial power, both 
upon historical and theoretical grounds. Historically, 
the rendering of justice to each has been the first need of 
human society ; the judicial power is the most ancient 
of all the powers. Theoretically, it is not true to say 
that in the government it is only possible to distinguish 
two acts and two powers : the formation of law and the 
legislative power, its execution and the executive power. 
The judicial function is a distinct function, and not an 
incident of the executive function ; to hold otherwise 
would lead logically to situations which cannot be 
admitted. He concludes, however, with the reservation 
that if the principle of the separation of powers is a great 
truth. It is nevertheless not an absolute truth ; for, as the 
executive power is controlled by the legislative power, so 
the judicid power will be supervised and controlled by 
the executive power. With this view Artur* agrees in 
principle. Hauriou* also recognizes the judiciary as a 
separate power, although in addition to the power of 
the judiciary, he recognizes three other powers, three 
organs and three functions. In Germany, there is much 
the same story to tell. Hegel® regarded the division of 
the functions of the state as the guarantee of public 
freedom, but Bluntschli'* held that a “ complete separation 
or sundering of powers would be a dissolution of the 
unity of the state.” He stated, however, that the phrase 
“ separation of powers ” embodied a true principle. 
He divided the power of the modem state into five 

* De la Siparatton dts poiaioirs it dt la siparation dts foncUons (1905), JJ, 59. 

» Pnmipts de droit piibltc (2nd ed., 1916), Part IV, Chapter IV. For a full 
e:^Biuon uf Haunou’s views see Goocdi, French Views on the Separation 
of Powers (1925), 58 Pol, Sa. Qmr., J78, 590. 

S Philosophy oJPii^t 

4 Theory oj the State (3rd ed., 1893), 318. 
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groups, with the legislative power superior to all others. 
But Jellinek* rejected Montesquieu’s theory on logical 
and practical grounds and declared that from the point 
of view of the recognition of the nature of the state, the 
question, however important for history and politics, 
does not exist; and more recently Lab^d’ has stated 
that the principle is everywhere rejected in Germany. 
Ehrlich,^ however, has repudiated the criticism of 
German scholars and holds that Montesquieu’s theory 
embodies a great truth ; and in the German Constitution 
of 1919 there is at least a nominal preservation of the 
principle. In short, one can find eminently respectable 
authority, among the political scientists and writers on 
jurisprudence, for almost any view of the doctrine of the 
separation of powers for which one has a predilection. 
It is a doctrine to which the eflforts of political theorists, 
in an attempt to reach some general agreement and to 
give the doctrine a definitive statement, could well be 
devoted with profit. 

But the important aspea of the problem from the 
legal standpoint is whether the doctrine possesses 
meaning for the courts. That it is no longer an accepted 
canon among political scientists has begun to be recog- 
niaed by the courts* chiefly upon ^e authority of 
Professor Goodnow, and a statement to this eflect has 

I AUpmttm StaaitUbn (5rd ed , 1914), 497. 

* z Das Staatsreebt its DeutstbrnKaAts (4tb ed., 1901}, 6 note 2. This stste- 
ment u withdrawn, however, in later editions. Cf. 2 ibid, (tth ed., 1911), $ 54. 
C£. V. Mohl, I ^sfbubt! W Lsttra/ir der StaeUsaassmstbaftm (iSjj), 280; 
Stem, I HMiburb dir Vtrvaitasitflibn (1887}, 18 , Meyer, Ltbrbiab its dsutsebm 
strajnebts (6tb ed., 1907), 28, ijj , Carri m MaUserg, 2 Tbhru gbitraU it I’ttat 
(1922), 14. 

8 Mooteaquieu and SodtJogical Junspmdenoe (1916}, 29 Harp. L. Rsp., )82 

* ZamsnUt Ttl., ttr., Co. v. ZamsvsUt, 10 Oh. S. and C. P. 154, 8 Oh. 
N. P. 7j (1900) , Claudso v. Ortij, 29 Porto Rico 404 (1921) , Stott v. Johnson, 
7] Mon. 240, 24) Pac., 107) (1926}. 
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crept into one of the standard encyclopaedias of law.* 
It will, however, assist in confining the present inquiry 
within due limits if we restrict the question to the 
attitude of the Supreme Court and omit discussion of the 
diverse expression of state courts. 

As early as 1825 the Supreme Court, in a careful 
opinion by Marshall, considered the limits of Montes- 
quieu’s doctrine and formulated it in the most cautious 
terms : 

It will not be contended that Congress can delegate to the 
courts, or to any other tnbunals, powers which arc stnctly and 
exclusively legisUtive. But Congress may certainly delegate to 
others, powers which the legislature may rightfully cxerasc itself. 
Without going farther for examples, we will take that, the legality 
of which the counsel for the defendants admit. The 1 7th section of 
the judioaty act, and the 7th secuon of the addiuonal act, empower 
the courts respecuvely to regulate their practice. It certainly will 
not be contended that this might not be done by Congress. The 
courts, for example, may make rules, directing the returmng of 
writs and processes, the filing of declarauons and other pleadings, 
and other things of the same descripuon. It will not be contended 
that these things might not be done by the legislature, without the 
intervention of the courts ; yet it is not alleged that the power 
may not be conferred on the judicial department. . . . The 

difference between the departments undoubtedly is, that the 
legislature makes, the execuUve executes, and the [udiciary construes 
the law ; but the maker of the law may commit somet^g to the 
discretion of the other departments, and the prease boundary of 
this power is a subject of delicate and difficult mquiry, into which a 
court will not enter unnecessarily.* 

In brief, the court refused to draw abstract lines of 
separation between departments, which would have the 
force of rules of law ; it preferred to allow governmental 
activity to function with as much freedom as possible 
rather than to restria and cramp it in its developing 

‘ II C. art. Constitutional Law, $ 257 (1917). 

* W^moH V. Sotdbard, 10 'VC heat, i, 42, 46 (1827} 
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Stage. Thus, it was held that an act of the Connecticut 
legislature granting a new trial after the expiration of 
time to appeal was valid* ; that remedial acts are not 
liable to the imputation of being assumptions of judicial 
power* ; that the granting of a right to trial by jury in 
cases of proceedings for contempt in violations of 
injunctions by acts which are also criminal is not vmcon- 
stitutional, as interfering with the inherent power of 
courts to punish for contempt’ ; and that no usurpation 
of the pardoning power of the executive is involved in 
the action of a court, at the term in which sentence was 
imposed, in reducing the punishment after the prisoner 
has served a part of the imprisonment originally imposed.^ 
In Kilboum v. Thompson,^ however, it was held that the 
House of Representatives, in passing a resolution 
reciting that the United States was a creditor of Jay Cooke 
& Co., and appointing a committee to inquire mto the 
nature and history of the real estate pool, not only 
exceeded its own authority, but assumed a power 
belonging to the judicial department ; and in a few 
instances® the court has rejected acts the effect of which 
was to limit the exercise of the judicial judgment through 
the imposition of an arbitrary mandate. In a number 
of cases the court specifically rejected an abstract applica- 
tion of the doctrine in favour of the practical demands 

' Ctddtr V. idl, } Dali , 386 (1798) , Cf. Stefbens v. Cberoht* Natum, 
174 U. S., 44J (1899) , Cooley, ConsMit/iomJ Limitations (7th ed., 1903), 137 

* FnOorn v. Smttb, 2 WaU., 160 (1865). 

3 Mubatlton v. Umtml Statu. z66 U. S.. 42 

* Umtml Statu y. Btnt:^ 282 U. S., 304 (1931). Cf. Ex part* Grossman, 
267 U. S., 87 (1923). 

3 103 U. S., 168 (1881). 

3 Umtmi Statu v. KJan, 13 Wall., 128 (1871) , MeFarland v. Amenam Snpo' 
Co., 241 U. S., 79 (1916). Cf. MoUt. J. ^ K. C. R. Co. v. Turmp^, 
219 U. S., 35 (1910) , Hofbunft Cam, 2 DalL, 409 (1792). 
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of govemment.' The general attitude of the court in 
the emphasis it placed upon practical requirements was 
well summed up by Chief Justice Taft in his eulogy of 
Chief Justice White.* 

The Intersute Commerce Commission was authorized to 
exercise powers the conferring of which by Congress would have 
been, perhaps, thought m the carher years of the Repubhc to 
violate the rule that no legislative power can be delegated. But 
the inevitable progress and exigencies of government and the utter 
inabihty of Congress to give the time and attention indispensable 
to the exercise of these powers in detail forced the modificaUon of 
the rule. Similar necessity caused Congress to create other bodies 
with analogous relations to the existing legislative, executive, and 
judicial machinery of the Federal government, and these in due 
course came under the examination of this court. Here was a new 
held of administrative law which needed a knowledge of govemment 
and an expenenced understandmg of out institutions safely to define 
and declare. The pioneer work of Chief Justice White in this 
field entitles him to the gratitude of his countrymen. 

Indeed, the fact that the Supreme Court had never 
held any Act of Congress imconstitutional as contrary to 
the doctrine of the separation of powers on any philo- 
sophic or historic interpretation of that principle, led 
Professors Frankftirter and Landis* in 1924 to express the 
hope that we are dealing with what Sir Henry Maine* 
termed a “ pohtical doctrine ” and not a technical rule 
of law. This hope remained legitimate for two years. 
But on October 25th, 1926, Chief Justice Taft delivered 
the opinion for the majority of the court in Myers 
V. United States^ and the view which the court had 

* CUay V. Ctartts, 5 How., zj6 (184$) (DistentinK opinion by Story, J.J ; 
Tin Sutlar^ Fmd Cases, 99 U. S , 700 (1878) (Dissenting opinion by Field, J.) ; 
Iiifers/ate Commerce Comm. v. Bnmson, 155 U. S., 5 (i^). Cf. Frankfurter 
and Landis, Power of Congress over Procedure in Criminal A t t empts in 
“ Inferior” Federal Courts (1924), J7 Harp. L. Rep , 1010, 1015, note 23. 

* 257 U S , XXV-VI. 

3 Op. at. supra note i at 1014 

4 Popular Gopemmeat (5th ed., 1897), 219. 

5 272 U. S , j2 (1926). 
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consistendy rejected in the hundred and thirty-seven years 
of its existence became the established rule. With that 
opinion the doctrine of the separation of powers ceased 
to be a "polidcal maxim” and became a full-fledged 
rule of law. A majority of the court declared invalid 
an Act of Congress which had been on the statute books 
for more than fifty years and which provided that 
“ Postmasters of the first, second and third classes shall 
be appointed and may be removed by the President by and 
with the advice and consent of the Senate and shall hold 
their oflfices for four years unless sooner removed or 
suspended according to law.” The Chief Justice urged, 
as one of the grounds of invalidity, the fact that the Act 
violated Montesquieu’s principle, a principle, he held, 
which had the “ full approv^ ” of the Constitutional 
Convention. From this principle he deduced the rule 
of construction that “ the branches should be kept 
separate in all cases in which they were not expressly 
blended, and the Constitution should be expounded to 
blend them no more than it affirmatively required.” 
All this may be granted ; but the Chief Justice still had 
to prove that the power of removal was inherent in the 
executive. This he attempted to do upon the grounds 
of necessity and of history. The first ground he stated 
as follows : 

Mr Madison and his associates in the discussion in the House 
dwelt at length upon the necessity there was for constructing 
article 2 to give the President the sole power of removal in his 
responsibility for the conduct of the executive branch, and enforced 
this by emphasizing his duty expressly declared in the third section 
of the Article to “take care that the laws be faithfully executed”. 
Madison, i Annals of Conffvss, 496, 497. 

To which Justice Holmes, in his dissenting opinion, 
replied that the argument seemed to him a spidePs web 
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“inadequate to control the dominant facts”. Years 
before, as Justices McReynolds and Brandeis pointed out 
in their dissenting opinions, the same argument had been 
answered fully by Gilhoun’ : 

Congress shall have power to make all laws, not only to carry 
into effert the powers expressly delegated to itself, but those delegated 
to the government or any department or officer thereof ; and of 
course comprehends the power to pass laws necessary and proper 
to carry into effect the powers expressly granted to the executive 
department. It follows, of course, to whatever express grant of 
power to the executive the power of disimssal may be supposed 
to attach, whether to that of seeing the law faithfully executed, or 
to the still more comprehensive grant, as contended for by some, 
vesting execuuve powers in the President, the mere fact that it is a 
power appurtenant to another power, and necessary to carry it into 
effect, transfers it, by the provisions of the Constitution ated, 
from the executive to Congress, and places it under the control 
of Congress, to be regulated in the manner which it may judge 
best. 

With respect to the historical ground, the Chief Justice 
said : 

It IS quite true that in state and colonial governments at the 
time of the Consututional Convention, power to make appointments 
and removals had sometimes been lodged in the legislatures or in 
the .courts, but such a disposiaon of it was really vesung part of 
the executive power in another branch of the government. In 
the British system, the Crown which was the executive, had the 
power of appointment and removal of execuuve officers, and it 
was natural, therefore, for those who framed our Consutuuon to 
regard the words “executive power” as including both. Ex 
parte Grossman, U. S., 87, no. Unlike the power of conquest 
of the BnUsh Crown, considered and rejected as a precedent for us 
in Eltming v. Pagf, 9 How., 605, 618, the assoaauon of removal 
with appointment of execuuve officers is not incompatible with 
our repubhean form of government. 

But, as Professor Corwin’ has shown, the argument 
proves too much. The British Crown not only possesses, 

» Ktpsttr of Debates tit Coi^ss, 13BI Cong., 2od Scst. (1855), 535. 

* Tenure of Office and the Removal Power under the Conautuuon (1927), 
27 Cel. L. Rw., 353, 383. 
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as the product of a long historical process, power of 
appointment and removal, but also power to create 
offices, the only limitation being that the King shall not 
create offices with fees attached, as this would be equiva- 
lent to laying a tax, which is within the exclusive power 
of Parliament. The rule in the United States is, of course, 
exactly the opposite. Under the Constitution, the only 
offices are those “ which shall be established by law ”. 
“ Any comparison, between ‘ executive power ’ as known 
to the Constitution of the United States and the preroga- 
tive of the British Monarch, as regards the power of 
removal, is consequently not only valueless to the Chief 
Justice’s argument, it is positively detrimental”, con- 
cludes Professor Corwin, “ in that it draws attention to 
the fact that the Constitution itself assigns the germinal 
element of prerogative in connection with offices, to wit, 
their creation, to Congress.” 

The court, having sampled the doctrine, found it 
pleasant. Two years later in Sprin^r v. Phthppine 
Islandsy the principle of the Myers case was reaffirmed. 
In this case an act of the Philippine legislature provided, 
in the case of a government-owned corporation, that 
“ the voting power of all such stock owned by the 
government of the Philippme Islands shall be vested 
exclusively in a committee, consisting of the Governor- 
General, the President of the Senate and the Speaker of 
the House of Representatives.” The court held the 
elections of directors and managing agents by a vote of 
the government-owned stock were essentially executive 
acts which the legislature was without capacity to 
perform directly or through any of its members. Justice 
Sutherland, in holding that the act violated the rule with 

> 177 U. S-. 1*9 (19*8)- 
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respect to the separation of power, pointed out that “ it 
is unnecessary to enlarge further upon the general subject, 
since it has so recently received the full consideration of 
this court ” in the Myers case. 

Justice Holmes, however, refused, in a notable 
dissent, to concur. In the following paragraphs, 
extracted from his dissent, he sums up what had certainly 
been the attitude of the court towards the problem until 
the Myers case, and it was hoped generally that even that 
case did not preclude the view he here urged. 

The great ordinances of the Constitution do not establish and 
divide fidds of black and white. Even the more specific of them 
are found to terminate in a penumbra shading gradually from 
one extreme to the other. Property must not M taken without 
compensation, but with the help of a phrase (the pohee power) 
some property may be taken or destroyed for pubhc use without 
Mying for it, if you do not take too much. When we come to the 
fundamental distinctions it is soU mote obvious that they must be 
received with a certain latitude or our government could not go 
on. . . . Parallel to the case before us Congress long ago 

established the Smithsonian Institution to question which would 
be to lay hands on the Ark of the Covenant ; not to speak of later 
similar exerases of power hitherto unquestioned, so far as 1 know. 

It does not seem to need argument to show that however we 
may disguise it by veihng words we do not and cannot carry 
out the distinction between legislative and executive action with 
mathematical precision and divide the branches mto watertight 
compartments, were it ever so desirable to do so, which I am fiur 
from beheving that it is, or that the Constitution requires. 

To these words there is little to add. Since the 
Myers and Springer cases, a political maxim has taken on 
the force of a rule of law, and a doctrine which has 
hitherto been interpreted from the standpoint of practical 
government is a^ysed now from the position of 
theoretical lines of separation and " inherent powers ”. 
As the arguments of the political scientists have shown us, 
the question of the nature of the doctrine is a glorious 
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field for dialectical debate and fine-spun arguments ; but 
as the wisdom of Marshall has also made clear, such 
discussions should be, if possible, avoided by the courts. 

(c) The Theory of Rights 

Political theory’s contribution to the problem of 
rights requires only a brief discussion. As a term of art 
in legal thinking the word “ right ” has acquired a 
variety of meanings. It has been the task of the writers 
on jurisprudence to distinguish sharply the meanings 
associate with the word, and, so far as possible, agree 
upon the smallest number consistent with clear thinking 
and usage. To-day there is perhaps a general tendency, 
at least in American jurisprudence, to define a right as a 
legally enforceable claim, a conception which received 
a thorough analysis at the hands of the late Professor 
Hohfeld.* But the legal scholar is primarily concerned 
with the conception of a right within the legal system. 
He is not first interested in whether the claims which the 
courts will enforce are ethically justifiable or whether 
there may not be other claims which the courts should, 
but do not, recognize. It is at this point that political 
theory offers its contribution. The political theorist 
attempts to tell us whether the rights which the law 
recognizes are the rights which ought to be recognized 
and whether it has not neglected some which need 
recognition. It endeavours to supply a standard by 
which the propriety and the adequacy of a system of 

* FmJammtal ConMtums (i9*}) ; cf. Corbin. Rights and Duties 

(1924), 33 YmU L. J., 301 , iGuidall, Hohfi^ on Jurisprudence (19*5), 41 Z.. 

Rm>., 86 , Kocourek, The Hofaield System of Fundamental Concepta 

09x0}, IU.L. Ksa., 14 ; Restatimat of tbo Lam of Froptrtf (loxu. Tentative 
Draft No. i, $ 1. For Mher theories or a “ , see Pound, Legal R^ts 

(1915), x6 Int. Jr. of Eibus, 92 ; Wigroore, 2 Stitt Carts am tie Lam ofT^s, 
Sammuy of Principles (1912), J 4, et seq 
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legal tights can be judged ; it attempts to supply an ideal 
which the law must strive to attain if it is to satisfy the 
best interests of the community.* 

That this approach of political theory to the problem 
of rights is of value to the law needs no argument. It 
has been explicitly recognized from time to time in 
juristic writings, and under the stimulus from this source 
the courts have given efiFect to hitherto unrecognized 
rights. A notable example from the law is the article 
contributed by Justice Brandeis (when at the Bar) and 
Professor Warren* to the Harvard Lan> Ktviea> on the 
right to privacy, in which it was urged that the courts 
should recognize a new right — ^the right of the individual 
to be protected in his personal affairs from unauthorized 
publicity. In a number of jurisdictions — California, 
Kansas, Kentucky, Missouri, New Jersey and New 
York — either by court decision or by statute, such a 
claim is now enforceable. But the tendency of modem 
pohtical thought is to go much further in the nature of 
the rights for which it is contending. It is urged, for 
example, that every citizen has the right to work and that 
he has the right to be paid an adequate wage for his 
labour. These are rights, however desirable, which 
are beyond the immediate power of the courts to enforce ; 
their existence depends upon legislation. The first 
implies a rigid supervision of mdustry and unemploy- 
ment insurance ; the second, minimum wage legislation. 
But if we may judge by past experience, the constitu- 
tionality of such legislation will be determined by the 
economic and political opinions of the judges who pass 

' For poliQcal diicuuioiu of the theory of tights see, e.g. Lssld, op. dt. 
8m>ra p iz6, note 2 at 89 , Lord, Tie Prmaphj of Pobtiet (1926), Chapters 
Vni-X ; Gilchiist, Prmnples of Pobtital Saenee (1921), 163. 

» Ihe Right to Privacy (1890), 4 Han). L. Ren., 193. 
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upon it, and not by the force of a rule of law. It is here 
t^t political theory through a thorough canvassing of the 
wisdom of such legislation, can have an immediate and 
beneficial effect upon legal thinking. The concern of 
legal scholars with the meaning of tights in a legal 
system is important and necessary ; but a theory of 
rights, which neglects the ethical considerations con- 
tributed by political theory is not only incomplete but 
dangerous to the welfare of the legal system as a whole. 
It is a platitude to say that the legal system must, as a 
condition of its existence, perpetually adapt itself to the 
changing needs and ideals of the community in which it 
functions. 


Conclusion 

To sum up, pohdcal theory has always maintained 
an intimate connection with legal thought. Its develop- 
ment at any stage has been largely conditioned by the 
legal thought of the particular penod : in turn, political 
theory itself has been an influential factor in the progress 
of the law and has exerted a direct effect upon legal 
thinking. It appears at the present day that the connec- 
tion between the subjects of law and political theory lies 
principally in the idea of sovereignty and the notion of 
law, the doctrine of the separation of powers and the 
theory of rights. The concept of sovereignty, as we 
have seen, has undergone considerable revision in recent 
years and it appears desirable for the law to adopt the 
new concept in place of the old ; similarly, the state, as 
a result of the modification of the doctrine of sovereignty, 
is no longer regarded as the sole source of law. In the 
case of the doctrine of the sqjaration of powers, we have 
witnessed the gradual transformation by the Supreme 
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Court of a political maxim into a dubious rule of law. 
In connection with the theory of rights, the specific 
contribution of political theory lies in its insistence upon 
an ethical approach. Political theory, of all the social 
sciences, is the one, from the point of view of legal 
scholars, that is least suspect ; it is the one to the pro- 
nouncements of whose practitioners the law has most 
readily lent an attentive ear. This perhaps is due to the 
fact that political thought has reflected so faithfully the 
conservatism of legal thought. But the modem ten- 
dency of political thought is to free itself from this 
dominance and it cannot be doubted that the resulting 
effect for both law and political theory will be a salutary 
one. By their independent approach to the same set of 
problems, each subject will provide a valuable check of 
the other’s conclusions and should contribute materially 
to a final solution of their common problems. 



Chapter Vn 


CONCLUSION 

In the foregoing pages we have examined, as precisely 
as may be, the possible contributions of five socid 
sciences to the legal process. At this point it will be 
well to summarize the results of our investigation and to 
bring forward some general conclusions which have 
presented themselves in the several chapters. 

Anthropology, we saw, has definite contributions to 
make to the concept of the nature of law, to legal history 
and to colonial jurisprudence. Economics is a field 
which seems to offer considerable material for the 
advancement of the juristic understanding of many 
social institutions and associations with which the law is 
directly concerned. In the chapter on the contnbutions 
of sociology we saw that jurists, at least since the early 
Greeks, in their attempts to correlate social facts or to 
display their relations, have been practising sociology. 
We saw further that sociology would seem to have four 
points of contact with the law : (i) analyses of the nature 
of law imdertaken by sociologists ; (2) the “ sociological 
method ” as a tool in law making and legal analysis ; 

(3) sociological analyses of socio-legal institutions ; 

(4) the theory of cultural change as an aid in adjusting 
law to the changed material culture. It appears that 
the synthesis of law and psychology must develop by 
a cautious, critical analysis of one problem at a time; 
in some departments of the law it is now prepared to 
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make contributions of such definiteness and value that 
the law can neglect them only at the risk of promoting 
injustice. Political theory, which has long maintained 
an intimate connection with jurisprudence, appears 
to-day to have three important contacts with the law : 
the idea of sovereignty and the notion of law, the 
doctrine of the separation of powers, and the theory of 
rights. 

At this point a word may be allowed with respect to 
methodology. When we inquire what specific contribu- 
tions a particular social science ofiers the worker in the 
legal field, we are confronted at the outset with the 
problem of locating the contributions. What method 
are we to employ which will lead us through the laby- 
rinth of the social sciences to a point upon which we can 
place our finger and say : “ This concept or this 
hypothesis may assist in legal development.” It would 
seem obvious that there is no such mechanical method 
at present, or that one is not likely ever to be developed. 
In large part, each investigator will discover relations 
and formulate problems in this field from what, in the 
final analysis, is a purely personal outlook. There is 
no “ saentific method ” which the worker can apply 
mechanically towards the solution of the problem. 
The social sciences are not comparable to gears which 
need only to be placed in contact with a slight adjustment 
in order for the teeth to mesh ; their synthesis will be 
conditioned by the equipment, the sympathies and the 
prejudices of each investigator. 

Nevertheless, as we have seen above, there are 
certain standards which are helpful. We ask ourselves 
first: What discoveries and conclusions of the social 
scientist are of value to the jurist ? We gain help here 
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from the hot that the social sciences have not jet become 
a social science. We are able to look separately, in a 
measure, at each social science ; we are able, that is to 
say, to discern the fundamental elements — economic, 
psychologic, geographic, sodologic, etc. — of social 
science generally ; we isolate these same elements from 
the legal process and with the assistance of logic at the 
one extreme and of imagination at the other, we manage 
to bring them together. 

But the process of discovering relations is perhaps 
not so important as what occurs after the relations have 
been discovered. It has been urged in the previous 
chapters that the jurist must be a co-worker with the 
social scientist and the attempt has been made to show 
some of the positive gains which would result from such 
co-operation. It has been assumed that the present 
legal order contains many desirable features for social 
life as we know it to-day and that it also contains many 
undesirable features whi^ we would do well to eliminate. 
But we must remember that there are at least two other 
ways of looking at the legal order and society in general. 
We can look at it, as Beard has said, ideologically. With 
Dr Pangloss we can say that this is the best of all possible 
worlds and the best of all possible orders. We are 
constrained to defend our established institutions against 
change and to discover relations which give them 
support. Examples are not far to seek. Westermarck, 
an immensely learned anthropologist — but with a preju- 
dice in favour of monogamy — sought among the 
primates and the ruder cultures for evidence which could 
lead him to declare that monogamy had a natural basis. 
Similarly, other anthropologists, preferring the system 
whereby property is privately owned to that in which it 
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is communally possessed, have puxp>orted to find, on the 
basis of studies of primitive peoples, that private property, 
and perhaps even capitalism, has always existed. But 
the present order may be unsatisfactory to us and we may 
adopt the attitude customarily describe as utopian. We 
may imagine a state of perfection — based either upon our 
conception of some earlier stage of society or upon some 
altogether imaginary order — ^towards which we should 
strive. That the legal ideologist may find the view here 
advocated too revolutionary, or that the legal utopian 
may find it too conservative, is beside the point. “ The 
wise man ”, as Havelock F.llis has said, “ standing 
midway between both parties and sympathizing with 
each, Imows that we ate ever in the stage of transition. 
The present is in every age merely the shifting point at 
which past and future meet, and we can have no quarrel 
with either.” What is important in connection with the 
programme of co-operation with the social sciences 
which has been urged in the preceding chapters is that 
only one object is to-day legitimate — ^the ascertainment 
of Ae truth with respect to the subject investigated. In 
the social sciences the material which has accumulated 
is grist for the mills of both the ideologist and the utopian 
unless handled critically. No worse disaster could 
overtake the movement towards the unification of law 
and the social sciences than a selection of material from 
the social sciences for the sole purpose of defending or 
destroying our inherited legal institutions. 

Montaigne affixed to one of the joists in his library, 
so that it would be constantly before him as he wrote, 
the adage : “ I determine nothing ; I do not compre- 
hend things ; I suspend judgment ; I examine.” In the 
present stage of development of the social sciences it 
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well may be that there ate many who ate inclined to the 
view that this is a precept which the social scientist would 
be wise to heed. But it is important to remember in 
this connection that even if we do not find the incon- 
siderable accomplishments of the social scientists, as 
compared with those of the natural scientists, altogether 
acceptable, that the social sciences, wholly apart from the 
immediate conclusions they may bring forward, are 
transforming our view of society and its institutions 
and associations. They are inaugurating a new era of 
inquiry. Like the Humanists of the seventeenth century, 
they are, in Lecky’s words, “ destroying the old preju- 
dices, dispelling illusions, rearranging the various parts 
of our knowledge, and altering the whole scope and 
character of our sympathies.” This effect is no less 
evident in the law than elsewhere. It may be, indeed, 
that the subtle transformation of the legal outlook which 
the social sciences are bringing about is the most signifi- 
cant contribution which they have to make to the law — 
far more important, the future may perhaps show us, 
than the positive contributions discussed in the preceding 
chapters. Nevertheless, if at present this is their chief 
contribution, the need for a methodized co-operation of 
law with the social sciences remains. Law itself, it must 
not be forgotten, is a social science, and if it is to achieve 
its full power, if it is to meet with success the incalculable 
risks and appalling surprises inevitably encountered in any 
attempt to order human society, it must join with the 
other social sdcnccs in a united effort to solve the 
problems common to all. 
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Professor at the University of Geneva. Preface by Professor 
E. Claparlde. los. 6d net 

' A very mterestmg book Everyone interested in psychology, education, 
or the art of thought should read it The results are surprising, but perhaps 

the most surprismg thing is how extraordinarily httle was previously known 

of the way m which children think ’ — Nation 

Crime and Custom in Savage Society. By B. Malinowski, 
Professor of Anthropology in the University of London. 
With 6 plates, 5s. net. 

' A book of great mterest to any intelligent reader ’ — Sunday Times 
' This stimulabng essay on primitive jurisprudence ’ — Nature ‘ In bringing 
out the fact that tact, adaptabihly, and intelligent self-mterest are not 
confined to the civilized races, the author of this mterestmg study has 
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rest of the book ’ — -Manchester Guardian ‘ His present bnlbant book is 
candid and stimulating and, for both its subject and its treatment, one of 
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Political Pluralism : a Study in Modem Political Theory. By 
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Problems in Psychopathology. By T. W. Mitchell, M.D 
9s. net. 
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He -writes temperately on a controversial subject ' — Birmingham Post 
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Religious Conversion. By Sante de Sanctis, Professor of 
Psychology in the University of Rome 12s 6d net. 

* He writes purely as a psychologist, excluding all rehgious and metaphysical 
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Daily News 

Judgment and Reasoning in the Child. By Jean Piaget, 
Professor at the Umversity of Geneva los. 6d. net. 
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We recommend it to every student of child mentahty ' — Spectator ' A 
mmute mvestigation of the mental processes of early childhood Dr Piaget 
seems -to us to underrate the importance of his mvestigations He makes 
some original contributions to logic ' — Times Literary Supplement 


12 


International Library of Psychology 


Dialectic. By Mortimer J. Adler, Lecturer m Psychology, 
Columbia University. los. 6d. net. 

‘ It concema itself with an analysis of the logical process involved m 
ordinary conversation when a con&ct of opinion arises This enquiry into 
the essential implications of everyday discussion is of keen interest ' — 
Birmingham Post 

Possibility. By Scott Buchanan, ros. 6d. net. 

' This IS an essay in philosophy, remarkably well written and attractive 
Various sorts of possibihty, scientific, imaginative, and “ absolute ” are 
distinguished In the course of amvmg at his conclusion the author makes 
many challenging statements which produce a book that many will find 
well worth reading ' — British Journal of Psychology 

The Technique of Controversy. By Boris B. Bogoslovsky. 
I2S. 6d. net. 

' We can only say that, in comparison with the orthodox treatise on logic, 
this book makes really profitable and even fascinating readmg It is 
fresh and stimulatmg, and is in every respect worthy of a place m the 
important senes to which it belongs ’ — Journal of Education 

The Symbolic Process, and its Integration in Children. By 
John F. Markey, Ph.D. los. 6d net 
' He has collected an mterestmg senes ol statistics on such points as the 
composition of the childish vocabulary at vanous ages, the prevalence of 
personal pronouns, and so on His ment is that he insists throughout 
on the social character of the “ symbobc process " ' — Times Literary 
Supplement 

The Social Insects : their Origin and Evolution. By William 
Morton Wheeler, Professorof Entomology at Harvard University. 
With 48 plates, 21s. net. 

‘ We have read no book [on the subject] which is up to the standard of 
excellence achieved here ' — Field ' The whole book is so crowded with 
biological facts, satisfymg deductions, and philosophic comparisons that 
it commands attention, and an excellent mdex renders it a valuable book 
of reference ’ — Manchester Guardian 

How Animals Find Their Way About. By E. Rabaud, Pro- 
fessor of Experimental Biology in the University of Pans. 
With diagrams, 7s 6d. net. 

‘ A charmmg essay on one of the most mterestmg problems m animal 
psychology ’ — Journal of Philosophical Studies ' No biologist or psychol- 
ogist can afford to ignore the critically examined experiments which he 
describes m this book It is an honest attempt to explam mysteries, and 
as such has great value ' — Manchester Guardian 

Plato’s Theoiy of Ethics : a Study of the Moral Critenon and 
the Highest (^d. By Professor R. C. Lodge. 21s. net. 

' A long and systematic treatise covermg practically the whole range of 
Plato’s philosophical thought, which yet owes httle to hnguistic exegesis, 
constitutes a remarkable achievement It would be difficult to conceive 
of a work which, within the same compass, would demonstrate more clearly 
that there is an organic whole justly known as Platonism which 13 internally 
coherent and etermUly valuable ’ — Times Literary Supplement 
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Contributions to Analytical Psychology By C. G. Jung. 
Dr. Med. , Zurich, author of ' PsychologicalTypes Translated 
by H. G. and Cary F. Baynes. i8s net. 

‘ Taken as a whole, the book is extremely important and wiU further 
consohdate his rrautation as the most purely brilliant mvestigator that the 
psycho-analytical movement has produced ' — Times Literary Supplement 

An Historical Introduction to Modem Psychology. By 
Gardner Murphy, Ph D. Third Edition, 21s. net. 

‘ That Dr Murphy should have been able to handle this mass of material 
in an easy and attractive way is a considerable achievement He has read 
widely and accurately, but his erudition is no burden to him His 
summaries are always lively and acute ’ — T imes Literary Supplement 

Emotions of Normal People. By WtUtant MouUon Marston, 
Lecturer in Psychology in Columbia University. i8s. net. 

‘ He IS an American psychologist and neurologist whose work is quite un- 
known m this country He has written an important and daring book, a 
very stimulating book He has thrown down challenges which many may 
consider outrageous ‘ — Saturday Review 

The Child's Conception of the World. By Jean Ptaget, 
Professor at the University at Geneva 12s 6 d net 

' The child-mind has been lan^ely an untapped region Professor Piaget 
has made a senous and effective drive into this area, and has succeeded m 
marking in a considerable outline of the actual facts They are of interest 
to all who want to understand children We know of no other source from 
which the same insight can be obtained ’ — Manchester Guardian 

Colour and Colour Theories. By Chnsttne Ladd-FranMtn. 

With 9 coloured plates, I2s. 6d. net. 

‘ This IS a collection of the various papers in which Mrs Ladd-Franklin has 
set out her theory of colour-vision — one of the best-known attempts to 

make a consistent story out of this temgle of mysterious phenomena Her 

Iheoiy' IS one of the most ingenious and comprehensive that has been put 
forward ’ — Times Literary Supplement 

The Psychology of Philosophers. By Alexander Herzberg, 
PhD. los 6d net. 

‘ It has been left for him to expound the points in which the psychology 

[of philosophers] appears to differ both from that of I'homme moyen sensuel 

and from that of men of gemus in other walks of life It may bo admitted 
freely tl ' ’ , ' " J C “C; ' ' '' iT 
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Creative Imagination : Studies in the Psychology of Literature. 
By June E. Downey, Professor of Psychology in the Umversity 
of Wyommg. los. 6d net. 

' This IS an altogether delightful book Her psychology is not of the 
dissecting-room typo that destroys what it analyses The author’s own 
prose has a high literary quality, while she brings to her subject originality 
and breadth of view ’ — Birmingham Post. 
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Introduction by Professor C. Spearman, F.R.S. 7s. 6d. net. 
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Frank Lortmer, Lecturer in Social Theory, Wellesley College, 
los. 6d. net. 

‘ A valuable book in which the relation of social to organic factors in thought 
development is traced, the argument being that while animals may live 

well by instinct, and primitive communities by culture patterns, civiliza- 

tion can live well only by symbols and logic ’ — Lancet 

The Trauma of Birth. By Otto Rank los. 6d. net. 

‘ His thesis asserts that the neurotic patient is still shrinking from the pain 
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mind almost as thrilling to read as to experience It is such an adventure 
that Sir Richard Paget describes The gist of the theory is that speech 
IS a gesture of the mouth, and more mpecial^ of the tongue. We fern that 
we can hardly praise it too highly ' — Times LUerary Supplement 
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The Foundations of Geometry and Induction. By Jean 
Ntcod. Introduction by Bertrand Russell, F.R.S. i6s net. 

' Anyone on first reading these two essays might be tempted to underrate 
them, bnt farther study would show him his mistake, and convmce him that 
the death of their author at the age of thirty has been a most serious loss 
to modem philosophy * — Journal of Phtlosophtcal Studus 
Pleasure and Instinct : a Study in the Psychology of Human 
Action. By A. H. B. Allen. 12s 6d net 

* An eminently clear and readable monograph on the mnch-discussed 
problem of the nature of pleasure and unpleasnre Smee this work 
amplifies some of the most important aspects of general psychology, the 
student will find it useful to read m conjunction with his text-bmk ’ — 
Bnttsk Medical Journal. 

History of Chinese Political Thought, dunng the early Tsm 
Period. By Liang Chi-Chao With 2 portraits, los. 6d. net. 

* For all his wide knowledge of non-Chinese pohtical systems and the breadth 
of his own opimons, he remained at heart a Confucianut Amidst the 
drums and iaumpets of the professional politicians, this great scholar’s 
exposition of the pohtical foundations of the oldest civilisation m the world 
comes like the deep note of some ancient temple bell ’ — Times Literary 
Supplement 

Five Types of Ethical Theory. By C. D Broad, LxUD., 
Lecturer at Trinity College, Cambridge. Second edition, i6s net 
' A book on ethics by Dr Broad is bound to be welcome to all lovers of clear 
thought. There is no branch of philosophical study which stands more in 
need of the special gifts which mark all his wntmgs, great analytical acumen, 
emment lucidity of thought and statement, serene detachment from 
irrelevant prejudices ’ — Mind. 

The Nature of Life. By Eugenio Rignano, Professor of 
Philosophy in the University of Milan 7s 6d net 
' In this learned and arresting study he has elaborated the arguments of 
those biologists who have seen m the activities of the simplest organisms 
purposive movements inspired by trial and error and foreshadowmg the 
reasoiung powers of the higher animals and man It is this purposiveness 
of hfe wmch distinguishes it from all the morgamc processes ' — New 
Statesman 

The Mental Development of the Child. By Karl Buhler, 
Professor in the University of Vienna 8s. 6d net. 

' He summarizes in a masterly way all that we have really learned so far 
about the mental development of the child Few psychologists show a 
judgment so cool and so free from the bias of preconceived theories He 
taku us with penetrating comments through the silly age, the chimpanzee 
age, the age of the grabber, the toddler, the babbler ’ — Times Literary 
Supplement. 

The Child’s Conception of Physical Causality. By Jean 
Piaget, Professor at the University of Geneva 12s. 6d. net 
' Develops further his valuable work. Here he endeavours to arrive at 
some idea of the child's notions of the reasons behmd movement, and hence 
to consider its primitive system of phyncs His results are likely to prove 
useful m the study of the psychological history of the human race, and m 
the understanding of primitive peoples, as w^ as that of the child His 
method is admm&e ’ — Saturday Review 
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Integrative Psycholo^ : a Study of Unit Response. By 
Willtam M. Marston, C. Daly King, and Elizabeth H. Marston. 
2IS net 

‘ Here is a darmg attempt to explam personality m terms of physiology 
It might seem that in such an attempt the authors mnst have slighted 

personAhty It is found, however, that they have magnified its importance 

To deal adequately with the long and admirably co-ordmated argument 
of this book IS impossible, and it must sufiice to refer all who desire that 
p^chology shall be placed on a scientific basis to the book itself ' — Saturday 
Rmnew 

Eidetic Imagery, and the Typological Method. By E. R. 
Jaensch, Professor in the University of Marburg. 7s 6d. net 

* lAlule the work of Professor Jaensch is well-known to p^chologists and 

edncationahsts, it is too little known to physicians An exceuent translation 
recently published leaves no excuse for ignorance of a subject as important 
as it IS interesting The author epitomizes much of the recent 

work on these fascinatmg topics * — I-ancet 

The Laws of Feeling. By F Paulhan Translated hy C K 
Ogden. los. 6d. net. 

‘ It IS strange that so important a contribution to our knowledge of feeling 
and emotion should have sufiered neglect The mam thesis that the author 
advances is that all feeling, even pleasure and pain, and all emotion are due 
to the arrest of tendencies ‘ — Saturday Semtw 

The Psychology of Intelligence and Will. By H. G Wyatt. 
i2s 6d. net. 

‘Its value lies, not merely in the analysis of vohtional consciousness and the 
defimte relation of wiU-process m its highest form of free imtiative to the 
capacity for relational thinking m its most creative aspect, but in the 
reasoned challenge which it makes to all forms of mechanistic psychology ’ 
— Journal of Philosophical Studies 

The Concentric Method, m the Diagnosis of the Psycho- 
neurotic By M Latgnel-Lavastine, Associate-Professor of 
the Pans Medical Faculty With 8 illustrations. los 6d net. 

* This book emphasizes the physiological aspects of the paychoneuroses 
which are liable to be overlooked or altogether neglected, and it will certainly 
be read with advantage by those concerned with the treatment of psycho- 
neurotic patients ’ — British Medical Journal 

The Foundations of Mathematics and other logical Essays. 
By F. P. Rams^. Edited by R. B. Braitkwavte, 
Fellow of King's Collie, Cambridge. Preface by G. E. Moore, 
Litt. D., Professor of Mental Philosophy and Logic in the 
University of Cambridge. 15s. net. 

' His work on mathematical logic seems to me the most important that has 
appeared smce Wittgenstem’s Tractatus Logico-Philosophtcus ’ — Bertrand 
Russell, m Mind ' I recommend it as bemg at once more excitmg and more 
fruitful than the more sustained theorizing of matnrer philosophers " — Granta. 

The Philosophy of the Unconscious. By E. von Hartmann. 

Introduction lay C. K. Ogden. 15s. net. 

‘ The reprmt of so famous a book m a cheap and accessible medium is a 
boon which should not be accepted ungraciously Mr Ogden contributes 
a short but suggestive mtrodnction ’ — Times Literary Supplement 
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The Psychology of Men of Genius. By E. Kretschmer, 
Professor m the University of Marburg. With 42 plates, 15s net 
^ We are grateful for a deeply interesting and illununatmg survey of the 
problem ' — Journal of NeuroU>gy ‘ A fascinating study which dlnmmates 
on almost every page some new comer of biographical history Much 
learning is used, and instead of wntmg many bmks the author has con- 
centrated a life-time of study mto one ' — Morning Post 

Outlines of the History of Greek Philosophy. By 
E Zeller. Thirteenth Edition completely revised by Dr. 
W Nestle. 15s. net. 

^ This new edition of a classical work on the history of philosophy will bo 

of great use to the student and not less as a handy manual to the specialists 

We find masterly essays on the pre>socratic thinkers, a succinct review of 
Platonic and Anstotelian philosophy, with a clear survey of Hellenistic 
and Roman philosophers and Neo-platonism ’ — Philosopher 

The Primitive Mind and Modem Civilization. By 
C R. Aldrich Introduction by B Maltnowskt, Professor of 
Anthropology in the University of London Foreword by 
C G. jMtig 12s 6d net 

* He haa tned to show how far the psychology of the savage is alive and 
operative in modem civilization, and to offer adequate psychological 
explanations of m a nn ers and customs seemingly irrational or superstitious 
He develops his thesis with ingenuity and a wide knowledge of the vast 
bterature ’ — News-Chronicle 

The Psychology of Children’s Drawings, from the First Stroke 
to the Coloured Drawing By Hdga Eng With 8 coloured 
plates and numerous Ime illustrations, 12s. 6d net. 

' The first part of the book is data, the detailed description of a single child’s 
drawmgs from the age of ten months to eight years, with many excellent 
reproductions of the original sketches In the second part Dr Eng discusses 
these stages more fully and traces their development and psychology This 
is the most valuable contribution of her book ’ — Manchester Guardian 
The Theory of Legislation. By Jeremy Bentham. Edited, with 
an Introduction and Notes hy C K Ogden 7s 6d net 

* Emphatically a book that every pobtical student should possess and keep 
for constant reference ’ — Everyman ' A handsome edition of one of the 
great classics of social science ’ — Literary Guide ' This book is cordially 
recommended to the legal profession ’ — Law Journal 

Invention and the Unconscious. By J. M Montmasson. 
Translated, with an Introduction, by Dr. H. Stafford Hatfield. 
15s. net. 

* His informative and stimulating essay, m which he first examines many 
discoveries m the scientific and mechanical field, and then considers 
graerally how the nnconscious mind may bring mventions to birth ' — 
Discovery. 

The Mind and its Body : the Foundations of Psychology. By, 
Charles Fox, Lrcturer on Education in the University of Cam^K 
bridge. los. 6d. net. Jy 

' The whole field of psychology is reviewed with candour It will lead many 
to review their bake concepts and some to realize that psycholc^yj^^ 
something to add to our nuderstanding of the workmgs of the bo^’ — 
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The Social Life of Monkeys and Apes. By 5. Zuckerman, 
D.Sc., M.R.C S. With 24 plates, 15s. net. 

‘ A graphic and frank account of the amajing doings of the baboons he 
watched It is no exaggeration to claim that the book marks the beginnmg 
of a new epoch m the study of a subject which is the essential foundation of 
the biological approach to sociology ’ — Sunday Ttmss 

The Development of the Sexual Impulses. By R. E. Money- 
Kyrle, author of The Meaning of Sacrifice. los. 6d. net. 

' Dr. Money-Kyrle has developed his theme with exertional insight and 
sense of proportion Students who wish to know what psycho-analysis 
really imphes could hardly find a more stimulating mtroduction ' — Times 
Literary Supplement 

Constitution-Types in Delinquency. By W. A. WMemse. 
With 32 plates, 15s net 

‘ A valuable book which students of delinquency caimot afford to imore.* 
— Times Literary Supplement ‘ A great deal of valuable material for the 
cnmmologist ' — Srain. 

Mencius on the Mind. By I A. Richards, author of 
Principles of Literary Criticism. 10s 6d. net. 

‘ His very mterestmg and suggestive book He takes certam passages 
from Mencius and attempts a literal rendering, as an mtroduction to his 
general theme, the difficulty of translation ' — New Statesman 

The Sciences of Man in the Making. By Professor E. A. 
Kirkpatrick. 15s net. 

‘ Introduces the reader to scientific method and to the pomts of view of 
anthropology and ethnology, of physiology and hygiene, of engemes and 
eutbenics, of economic and pohtical science, of sociolc^y and education, 
of lehgion and ethics ' — Journal of Education 

The Psychology of Consciousness. By C. Daly King. 

Introduction by Dr W. M. Marston 12s 6d. net. 

‘ He has a bght touch, but before brmgmg forward his own thesis he discusses 
the various schools of thought, includmg the psychomc theory He argues 
that what they study is really a branch of physiology The only real 
psychology is to mvestigate consciousness ' — Birmingham Post 

The Psychology of Animals, in Relation to Human Psychology. 

By F. Alverdes, Professor at Marburg University. 9s net. 

‘ May be thoroughly recommended as a clear and simple mtroduction to 
the study of animal behaviour from the psychological pomt of view ' 
— Science Progress, 

The Gestalt Theory, and the Problem of Configuration. By 
Bruno Petermann. Illustrated, 15s. net. 

‘ In the book before us Dr Petermann has set himself to examine practically 
the whole gestalt hterature, and has produced what is not only an exceeding- 
ly useful summary but an acute critique ’ — Times Literary Supplement 

The Theory of Fictions. By Jeremy Bentham. Edited, with 
an Introduction and Notes, by C. K. Ogden. 12s, 6d. net. 

‘ A thorough study of it will prove it to be a mme of information Mr 
Ogden has done a real service to philosophy by publishing this book, which 
be considered by many as a revelation ' — Nature 
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Ethical Relativity. By £. A. Westermarck, Ph D , Hon LL D., 
author of A History of Human Marriage 12s 6d net 
‘ This very important work It is of great advantage to have his 

theoretical doctrine m this separate and considered fonn In these days it 
IS a refreshment to have a writer who attempts to throw hght on right and 
wrong by tracing them back to their origin Manchester Cuaidtan 

The Spirit of Language m Civilization By K Vossler 
I2S od net 

‘ Kven if this chapter [on language communities! stood alone the book 
would be well worth reading The remainder discusses the relation of 
language and religion, of language and science, and of language and poetry 
Ills work IS full of hne things ’ —Manchester Ouardtan 

The Moral Judgment of the Child. By Jean Piaget, Professor 
at the University of Geneva 12s 6d net 

■ In tins, the most brilliant and persuasive of I’rofessor Piaget’s studios of 
the child's mind, we arc led from a consideration of the game of marbles 
and its rules to a now psychology and a new pedagogy ’ — New Statesman 

The Nature of Learning. By Professor George Humphrey, M. A , 
Ph D 15s net 

‘ A stimulating review of recent investigation into the physiology of psycho* 
Jogy New Stateiman ‘ A deeply interesting book ’ — Mtnd 

The Dynamics of Education. By Hilda 7 aba Introduction 
byW H iftf/idfneA, Professor at Columbia University los 6d 
net 

‘ Where she emphasizes the importance of grouji action, the book is of 
exceptional value Ihc s]>licrc of conduct is treated with the same dis- 
passionate comprehension ’ — Sunday Times 

The Individual and the Community. By Wen Kwei Liao, 
M A , Ph D 15s net. 

* His subject IS the contrast of legalism and moralism Particularly 

valuable is the account giv'en of bull Yat-ben The book is noticeable, 
not merely as a jiicce of philosophy, but as a clue to the present mind of 
China ' — Manchester Cm uardtan 

Crime, Law, and Social Science. By Jerome Michael, 
Professor of Law in Columbia University , and Mortimer J A tUer 
15s net 

‘ The book is important, not only on account of its erudition, but because 
of its general conclusions which are highly controversial They assert 
that there is no science of criminology ' — Listener 

Dynamic Social Research. By John J Hader and Eduard C. 
Lindeman 12s 6d net 

Speech Disorders : a Psychological Study By Sara Stinchfield, 
Ph D. With 8 plates, 15s net 

The Nature of Mathematics ; a Critical Survey. By Max 
Black. los 6d net. 
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